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FROM THE EDITOR’S VIEWPOINT 


As this issue goes to press, the United 
States Supreme Court has handed down 
two far-reaching decisions in the cases of 
The Prudential Insurance Company v. Benja- 
min and Robertson v. The People of the State 
of California. Awaited for some time, these 
decisions will undoubtedly cause a tumult 
of comment in legal circles. The JOURNAL 
has been very fortunate in being able to 
present a first-hand coment on the effects 
of these two decisions, in an article by Mr. 
Charles W. Tye, tax counsel for the Mary- 
land Casualty Company, and a member of 
the Iowa, California and U. S. Supreme Court 
bars. With a background as instructor and 
lecturer as well as Special Attorney in the 
office of Chief Counsel, Bureau of Internal 
Revenue, Washington, D. C., Mr. Tye is in an 
excellent position to write such an article as 
appears herein. What relationship these deci- 
sions on two state laws concerning foreign 
insurance companies, one, a tax statute, the 
other, a penal statute concerning company 
representation, bear to the precedent set- 
ting SEUA decision is certainly arrestingly 
important. Whether these decisions just an- 
nounced represent a change of heart within 
the hallowed portals of this nation’s highest 
court as to what constitutes interference 
with interstate commerce, or whether they 
can be reconciled with the SEUA decision 
is certainly of interest to all in the insurance 
field. 

We are anxious to observe the effect of 
these decisions upon the Convention of In- 
surance Commissioners when it meets in 
Portland, Oregon the week of June ninth. 
Will they be lulled into a sense of false se- 
curity, or will they continue to strive to get 
their house in order? 

As we hastened to meet the deadline, the 
United States Supreme Court, following by 
a week its decisions in People v. Robertson 
and Prudential v. Benjamin, handed down a 
per curiam order affirming the decision of 
the Kansas Supreme Court in Aetna Ins. Co. 
et al. v. Hobbs and the decision of the 
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Indiana Supreme Court in State of Indiana 
v. Prudential Insurance Co, Both state courts 
had sustained the validity of statutes im- 
posing premium taxes on foreign insurance 
companies. 

For the second consecutive issue, the JOUR- 
NAL is featuring an article from the Na- 
tional Symposium on “Scientific Proof and 
Relations of Law and Medicine” (Second 
Series). Dr. Frank S, Dutra has prepared 
“Personal Identification and Cause of Death 
from Skeletal Remains” for publication 
herein. Dr. Dutra, a captain in the Medical 
Corps of the United States Army, holds a 
research appointment in legal medicine in 
the Department of Legal Medicine at the 
Harvard Medical School under the sponsor- 
ship of the Rockefeller Foundation. This 
article should prove of great interest and 
usefulness to regular readers of the JOUR- 
NAL dealing as it does with the determina- 
tion of personal identity and cause of death 
from human remains. It is scholarly and is 
presented with diagrams and legends, thus 
facilitating the understanding of insurance 
counsel and others who are often pre- 
sented with similar questions in the prepara- 
tion of cases for trial or are surprised upon 
trial with the raising of such issues. 

In addition to the above, other new con- 
fributors should be introduced. Undoubtedly, 
Mr. Stoddard will be recognized by many 
as a former Superintendent of Insurance of 
the State of New York. Mr. Stoddard has 
excellently set forth the law of that state 
on his subject and his exhaustive analysis 
should make the study of interest to counsel 
in all jurisdictions. Mr. Laugharn, an ex- 
pert in bankruptcy law and administration, 
after his many years as a referee, has re- 
edited his article since its original appear- 
ance in the Los Angeles Daily Journal to 
include decisions rendered since January 19, 
1946, 


Epictetus once said, “It is decent to yield 
: ” 
to a law, to a governor, and to a wiser man. 
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IDENTIFICATION 


and 


Cause of Death from Skeletal Remains 


By FRANK R. 


HE finding of skeletal remains thought 

- to be of human origin nearly always 

raises at least two medico-legal problems. 

One has to do with the identification of the 

decedent and the other with the cause of 
his death, 


There are two kinds of information to be 
sought in the examination of skeletal re- 
mains for the purpose of identification. One 
is concerned with the general characteristics 
of the decedent: Are the bones from a 
human body? What was the age and sex 
of the individual? What can be told about 
his stature and race? Answers to such ques- 
tions may aid in the identification but do 
not establish personal identity. The other 
concerns the recognition of individual pecu- 
liarities which may disclose the personal 
identity of the decedent. 


Human or Animal 


There are striking resemblances between 
parts of certain bones of man and the cor- 
responding parts of bones of certain animals 
(Figure 1—Page 358). It is not uncommon 
for animal bones to be presented for exam- 
ination in the belief that they are human. 
Conversely, human bones may sometimes 
be mistaken for those of an animal, espe- 
cially if they be abnormal. The greatest 
chance for confusion is between the shafts 


? Footnotes begin on page 369. 


SKELETAL REMAINS 


DUTRA, M. D. 


of the long bones of man and those of the 
bears and higher apes. 

When gross characteristics of the speci- 
men do not indicate its origin, microscopic 
examination may be of value. The minute 
structure of bones from different animals 
varies, so that even with fragmentary re- 
mains, animals may be distinguished from 
humans. The origin of fresh small bone 
fragments may be recognized by precipitin 
tests." Blood sera® from rabbits which have 
been sensitized to extracts of bone from 
various species serve as reagents* which 
identify the specimen.‘ 


Age 


The development of the skeleton occurs 
by the gradual replacement of soft tissues 
by bone, this process being termed ossifica- 
tion. The primary centers of ossification ap- 
pear in the bodies of the bones, and later 
secondary centers called epiphyses form in 
the tissues adjacent to many of the bodies. 
Eventually, the epiphyses fuse with the 
parts of the bones which develop from the 
primary centers (Figure 2—Page 361). 

The appearance of the growth centers and 
the fusion of epiphyses follows a regular 
order and a fairly definite time schedule. 
Since the first centers of ossification (clavi- 
cles, i.e. collar-bones) appear at the end of 
the sixth week after conception, and the last 
epiphyseal fusion takes place at about 25 
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TABLE I 
Age Changes in the Skeleton 





Bone 


Center 
Each vertebra 


Arch (2 centers) 


Spinous and transverse 
processes 

Mammillary processes 

Upper and lower ends of 
body 


Sacrum Arches 
3odies 


Coccyx (bodies) Segment 1 
Segment 2 


Segments 3 and 4 





Appearance Fusion Fusion 


Age to Age 





B. B. Body and 
each other 
Arch 20-25 yrs. 


3-6 yrs. 


Arch 20-25 yrs. 
Body 20-25 yrs. 


Bodies 


414-5 yrs. 
Each other 


18-30 yrs. 





Ribs 


Heads and tubercles 


Manubrium 
Body (several centers) 


Sternum 


Xiphoid 





Clavicle 


Medial epiphysis 
Scapula Coracoid process 
Margin of glenoid fossa 
Epiphyses at medial bor- 
der and angle 
Epiphyses of acromion 


Head 

Greater tubercle 
Lesser tubercle 
Capitulum 

Medial epicondyle 
Trochlea 

Lateral epicondyle 


Humerus 


Radius Upper epiphysis 


Lower epiphysis 
Ulna Olecranon 
Lower epiphysis 
B. B.—Before birth. 
* Varies considerably. 


years, it is possible to determine age from 
early uterine to early adult life. In general, 
the changes taking place after infancy tend 
to occur a few months earlier in females 
than in males (Figure 3—Page 362). 

Two growth centers of importance from 
the medico-legal standpoint appear before 


Bodies 


Body 
Each other 


22-25 yrs. 

60+ yrs. * 

Centers fuse 
before 22 
yrs. 


40-60 yrs. 


22-26 yrs. 


Body 
Body 


6-12 mos. Body 
15-18 yrs. Body 
16-17 yrs. Body 


Body 


Body 17-20 yrs. 
Head 4 yrs. 

Head 4 yrs. 

Body 15-17 yrs. 
Capitulum 14-16 yrs. 
Capitulum 14-16 yrs. 
Body 15-18 yrs. 


Body 
Body 


17-20 yrs. 


16-18 yrs. 
20-23 yrs. 
20-23 yrs. 


15-17 yrs. 


19-21 yrs. 


16-18 yrs. 
19-23 yrs. 
16-17 yrs. 
18-22 yrs. 





9-11 yrs. 
5-6 yrs. 


Body 
Body 


the normal time of birth. The primary cen- 
ter for the calcaneus® appears during the 
fifth month of pregnancy, and its presence 
signifies that a baby is mature enough to 
survive even though born before the end of 
the usual gestation period of nine months. 
The epiphysis of the lower end of the femur 
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TABLE I (Continued) 


Bone Center 


Appearance Fusion Fusion 


Age to Age 








Carpals 
Navicular 

Lunate 
Triangular 
Pisiform 
Multangulars (2) 
Capitate 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Hamate Primary 
Metacarpals 2-5 Heads 
Metacarpal 1 Base 
Phalanges Bases 


yrs. 
‘3-4 yrs. 

14-3 yrs. 

-12 yrs. 

-6 yrs. 
2-11 mos. 
2-11 mos. 
114-3 yrs. Bodies 
114-3 yrs. Body 
14-3 yrs. Bodies 


15-20 yrs. 
15-20 yrs. 
15-20 yrs. 





Ilium, ischium, pubis 
Iliac crest 
Ischial tuberosity 


Head 
Greater trochanter 


Lesser trochanter 
Lower epiphysis 


Innominate 


Femur 


Patella Center ; 
Tibia Upper epiphysis 
Lower epiphysis 


Head 


Lower epiphysis 








Tarsals 
Calcaneus Primary 
Talus Primary 
Cuboid Primary 
Navicular Primary 
Cuneiforms1&2 Primary 
Cuneiform 3 Primary 


14-16 yrs. 
20-25 yrs. 
20-23 yrs. 


17-20 yrs. 
17-19 yrs. 
17-19 yrs. 
20-23 yrs. 


B. B. Each other 
15-17 yrs. Tlium 
15-17 yrs. Ischium 


5-7 mos. Body 
3-4 yrs. Body 
11-13 yrs. Body 
Ninth Body 
month of 
pregnancy 


3-4 yrs. 
0-2 mos. Body 19-24 yrs. 
114-3 yrs. Body 15-19 yrs. 


3-5 yrs. Body ’ 


22-24 yrs 
114-3 yrs. Body 15-19 yrs. 


Fifth month of pregnancy 
Seventh month of pregnancy 
0-1 mo. 

14-4 yrs. 

3-4 yrs. 

6-7 mos. 





Metatarsals 2-5 Heads 
Metatarsal 1 Base 
Phalanges Bases 


Indices of age in adults 
Symphyseal surfaces of pubic bones * 
Closure of cranial sutures * 
Calcification of cartilages * 

“Lipping” of Vertebrae * 


B.B.—before birth. 

* Varies considerably. 

* Details in text. 
appears during the ninth month of preg- 
nancy so that its presence in a new-born 
infant indicates that the gestation had gone 
almost to term. 

The age of an adult can best be deter- 
mined from the skull and pelvis. The bones 
of the skull are approximated by specialized 
joints termed sutures. Early in adulthood, 


3 yrs. 
3 yrs. 
3 yrs. 


15-22 yrs. 
15-22 yrs. 
15-22 yrs. 


20-60+ yrs. 
22-70 yrs. 
50 yrs.+ 

50 yrs.+ 


adjacent bones begin to fuse and the extent 
to which this has progressed is some indi- 
cation of the age of a skull. Suture closure 
is best observed on the inside of the skull, 
and occurs at the same age in both sexes 
The occipital bone unites with the sphenoid 
at from 17 to 21 years. Closure begins. in 
the sagittal suture at about the age of 22 
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years and in the coronal and lamboidal su- 
tures 2 to 4 years later. These are com- 
pletely closed between the ages of 35 and 
45 years. The closure of the sheno-parietal 
suture begins at 29 years and is completed 
at from 65 to 70 years. The parieto-mastoid 
and squamous sutures begin to close at 35 
to 40 years, but this is not readily apparent 
until 50 to 60 years. 

Determination of age from the pelvic 
bones is discussed by Krogman®. A wavy 
“billowed” symphyseal surface (the surface 





A 
FIGURE 1 


Superficial similarity between femurs of 
bear and man. Femur A was found in a 
town dump. Most of the head, the greater 
trochanter, and both condyles had been 
destroyed by animals. Because of its simi- 
larity in size and contour to the femur of 
an adult human female (B) a tentative 
identification of human femur was made on 
bone A. The subsequent finding of addi- 
tional bones of a bear’s skeleton in the same 
dump led to a correction of the original 
opinion. 
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of the pubic bone which articulates with its 
fellow at the symphysis) indicates an age of 
approximately 20 years. When small nod- 
ules of bone are added and the waves are 
less distinct, the age is about 25, and a 
smooth surface with sharp borders indicates 
an age of 30-35. At about 40 the surface be- 
comes nodular and at 45 the edges begin to 
become rough. Nodularity and _ pitting 
irregularity of borders becomes gradually 
more marked with increasing age. 

Other skeletal indices of adults’ ages are 
the presence of calcification’ in laryngeal® 
and costal cartilages’ and the absorption of 
bone of the alveolar margin” with loosening 
of teeth in the lower jaw. These allow only 
a rough estimate, however, usually placing 
the age at somewhat more than 50 years. 
The presence of longitudinal bony processes 
on the anterior surfaces” of vertebral bod- 
ies” (“lipping” of the vertebrae) also indi- 
cates the age to be more than 50. The 
absence of calcification of cartilages and of 
vertebral lipping is not significant, however, 
for these changes are not common to every 
elderly body. 

An accurate index to the age of the skull 
of a child or adolescent is the status of 
teeth development. The schedule of their 
eruption is indicated in Table IT. 

After the eruption of the third molars”, 
which may occur as late as 30 to 35 years, 
there is a period wherein the teeth and jaws 
undergo no appreciable change. Finally 
evidences of wear appear, and in old age the 
cusps“ may be entirely abraded away” leav- 
ing smooth chewing surfaces. 

With the onset of senility there is some 
atrophy” of the jaw bones along the dental 
margins. This is much more marked when 
the teeth have been removed some years 
before. 


Sex 

It is not possible to determine the sex of 
a skeleton in all cases. However, sex can 
be ascertained with a high degree of accu- 
racy in about 98% of cases if the pelvis and 
skull are available. Certain information of 
value can also be obtained from the bones 
of the extremities. 

Bones of males tend to be larger, stronger, 
and to have ridges and processes which are 
more prominent than those of females. Ir- 
regular surfaces and prominent ridges are 
not necessarily related to the degree of mus- 
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TABLE II 
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Deciduous Teeth 


Lower central incisors 

Upper central incisors 

Upper lateral incisors 

Lower lateral incisors ag 

First Molars (upper and lower).......... 


Canines (upper 


Second molars (upper and lower).... 


and lower) 


Permanent Teeth 


First molars 


Period of Eruption 


6- 8 months 
. 2 * 
12-14 
14-15 
. 15-16 
20-24 
. 30-32 


6- 7 years 


Central incisors 


Lateral incisors 
First premolars 


Second premolars 


Canines 
Second molars 
Third molars . 


To 8 “ 


8- 9 “ 


9-12 “ 
10-12 “ 


11-12 “ 
12-13 “ 
. 18 years or later 





* Krogman, W. M.: 


A Guide to the Identification of Human Skeletal 


Material, F. B. I, Law Enforcement Bull. Vol. 8, August, 1939. 


TABLE III 


Sex Differences in Pelves 








Pubic arch 

Greater sciatic notch 

Pre-auricular sulcus 

llio-pectinial line 

Obturator foramen 

Ischial spine 

Body of pubis 

Junction of body of pubis with 
with inferior ramus 

Acetabulum 


Sacrum 
Auricular surface of sacrum 


Curve of sacrum 


Corporo-basal index of sacrum 


Less than 70° 

Acute angle 

Ill-defined 

Sharp 

Oval 

Projects inward 
Approximately triangular 
Not narrowed 


Large, averaging 52 mm. in 
diameter; faces laterally 


Relatively narrow and long: 
average index 112 (see text) 

Includes lateral aspect of first 

to third vertebrae 

Equal over entire length 


Average 45.0 (see text) 





cle development, for women of considerable 


muscularity seldom have skel 


ment equal to that of the weakest male. 

The secondary sex characteristics of the 
pelvis are usually better defined than those 
of any other bone (Figure 4—Page 364). 


This is the only skeletal part 
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Female 


Greater than 70° 
Approximately 90°, rounded 
Well defined 

Rounded 

Almost triangular 

Smaller, projects less inward 
Approximately square 
Narrowed 


Small, averaging 46 mm. in 
diameter; faces forward as 
well as laterally 

Relatively wide and 
average index 116 

Includes lateral aspect of first 
and second vertebrae 

Almost entirely below center 
of third vertebra 

Average 40.5 


short: 


considered reliable in the determination of 
the sex of a pre-pubertal skeleton. 
valid criteria for sexing the pelvis are pre- 
sented in Table III. 

The sacrum alone presents certain valu- 
information. 
(which articulates with the ilium) is larger 


The 


The articular surface” 
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in the male, extending well down onto the 
lateral (side) surface of the third vertebra”, 
while in females it usually includes only the 
lateral surfaces of the first and second ver- 
tebrae and perhaps the uppermost part of 
the third. The sacral index is an expression 
of the relation of the breadth to the length 
of the sacrum: 

Breadth of sacrum x 100 
Sacral Index = 

Length of sacrum 


In males it averages 112 and in females 116. 
The ratio of the breadth of body of the 
first sacral vertebra to the total breadth of 
the sacrum (corporo-basal index) can also 
be used for sexing the sacrum”: 


Corporo- Width of Body of First Sacral 
basal Vertebra x 100 
Index = 

Width of Sacrum 


The average for White males is 45.4 (range 
of 134 specimens: 37.6 to 54.9), and for 
White females is 40.5 (range of 79 speci- 
mens: 33.8 to 49.5). 

Next to the pelvis, the skull is the most 
valid skeletal part for determination of sex. 
The secondary sex characteristics of adult 
skulls are listed in Table IV. The female 
skull tends to retain numerous childish fea- 
tures, such as relatively small face bones, 
prominent frontal” and parietal eminences”, 
and poorly developed supra-orbital ridges 
(Figure 5—Page 364). Furthermore, the 
point of maximum height of the male skul 
is usually behind the midline, while it is in 
front of the midline of the female skull. 


Other bones than those of the skull and 
pelvis may give some information that will 
aid in sexing them. The sternum” of the 
female has a relatively long manubrium”, 
Sternal Length of Manubrium x 100 

Index = 

Length of body 
Average index in males 
Average index in females.... 54.3 


The bones of the extremities are com- 
monly larger in males than in females, and 
the prominence of ridges and rough irregu- 
larities of the former has been referred to 
above. The joints of males are usually ap- 
preciably larger than those of females, and 
the measurements of certain articular sur- 
faces are valuable indices of sex. Table V 
(Page 363) includes the most reliable dif- 
ferential characters between male and female 
limb bones. 


Stature 


Precise formulae for the determination of 
living stature from certain long bones were 
developed by Karl Pearson™* (Tables VI, 
VII, VIII, & IX, Page 368). The probable 
error of these has not been determined 
accurately but it is believed to be + 2 cm.™ 
for each. When a formula employing the 
measurement of more than one bone can be 
used, the results are likely to be more 
accurate. Measurements of bones from 
either side of the body may be used in the 
formulae without appreciably increasing the 
probable error. The formulae are not valid 


TABLE IV 


Sex Differences in Skulls 


Male 


Female 





Size Relatively large 
Frontal and parietal eminences Poorly defined 


Supra-orbital ridges Prominent 
Fronto-nasal angle 

Forehead 

Orbits 

Surfaces of cheek bones 

Tip of mandible (chin) 
Angles of mandible 
Occipital muscle attachments 
Occipital condyles 

Foramen magnum 

Mastoid processes 


Prominent 


Large 


Sharp, angular 

Slopes backward 

Tend to be rectangular 
Rough concave surface 
Tends to be flat 

Less than 125° 


Relatively large 
Relatively large and long 


Relatively small 

Fairly well defined 

Poorly developed 
Smoothly curved 

Nearly vertical 

Tend to be round 

Smooth relatively flat surface 
Tends to be pointed 
Greater than 125° 

Poorly developed 
Relatively small 
Relatively small and round 
Small 
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A 


B 


FIGURE 2 


(A) Radiograph of knee-joint of a 13 year old boy showing epiphyses of 
femur, tibia, and fibula separated from the shafts by thin epiphyseal lines. (B) 


Radiograph of knee-joint of a young adult after fusion of epiphyses. 


for the calculation of stature of children, 
giants, or dwarfs. 

The measurements used are expressed in 
centimeters. The greatest lengths of the 
radius” and humerus” are taken. The meas- 
urement of the femur™ should be from the 
top of its head to the lowermost tip of its 
inner condyle®. The measurement of the 
tibia” should be from the plane of the upper 
articular surface to the lowermost end of the 
lateral (outside) surface (malleolus)”, ex- 
cluding its spine™. 


Race 


Differences in the skeletons of the various 
races of man have been determined and av- 
erages for each race are recorded. The indi- 
vidual variations within races are great, how- 
ever, so that recognition of the race of any 
skeleton is seldom easy. This problem is 
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much more complex in areas where the pop- 
ulation consists of several racial types which 
have inter-bred, but a fairly reliable opinion 
may be obtained in many cases if certain 
bones be available. 

The Europeans are roughly divided into 
three different groups, each tending to have 
certain characteristics of the skull which dif- 
fer from the others. Furthermore, the Mon- 
goloid and Negroid peoples have skulls which 
differ in shape from the average Caucasian 
skull. In general, the Mongoloid has a 
short, broad, moderately high skull with a 
broad face, while the Negroid has a long, 
narrow, low skull with a small face which 
converges toward projecting front teeth. 
The contrast of these features with the fea- 
tures of average European skulls is pre- 
sented in Table X (Page 370). The nasal 
breadth is taken at the widest part of the 
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nasal opening, and the nasal height is from 
the lowest point of the opening to the suture 
between the frontal and nasal bones. The 
methods for obtaining the other measure- 
ments are included in the table. 


American Indians tend to have the ethnic 
characteristics” of Mongols, while the aver- 
age length of Eskimo skulls is considerably 
longer than the average for Mongoloids. 


Racial differences in other bones are not 
so constant as those in the skull. The pres- 
ence of corroborative peculiarities of race is 
valuable, but if contradictory characteristics 
be found, the assurance as to the race of 
the skull is diminished. In general, the pro- 
portion of the length of the upper extremity, 
to the lower in Whites and Negroes is ap- 
proximately the same, but the proportions 


FIGURE 3 


Skeletal changes of greatest importance 
in determining age. 
1. Cranial sutures 
Begin closing 22 years (see text) 
Laryngeal cartilages 
Calcify after 50 years 
. Medial epiphysis of clavicle 
Appears 17-20 years 
Fuses 22-26 years 
Head of humerus 
Appears 0-3 months 
Fuses 17-20 years 
. Epiphyses at medial border of scapula 
Appears 16-17 years 
Fuses 20-23 years 
. Vertebrae 
Senile arthritic changes 
. Center for olecranon process 
Appears 9-11 years 
Fuses 16-17 years 
Upper epiphysis of radius 
Appears 5-7 years 
Fuses 16-18 years 
. Innominate bone 
Fusion of 3 major components 14-16 
years 
Head of femur 
Appears 5-7 months 
Fuses 17-20 years 
. Lower epiphysis of radius 
Appears 44-2 years 
Fuses 19-23 years 
Lower epiphysis of femur 
Appears during 9th month of preg- 
nancy 
. Head of fibula 
Appears 3-5 years 
Fuses 22-24 years 
. Center for calcaneus 
Appears in 5th month of pregnancy 


of the length of the radius to the humerus 
and of the length of the tibia to the femur 
are greater in Negroes than Whites. These 
differences are expressed mathematically as 
follows: 
Tibio-femo- Length of tibia 
ral Index oe 
Length of femur 
Radio-hume- Length of radius 
ral Index —__————- x 10 
Length of humerus 
Whites: 
T-F index 
fe 
Negroes: 
T-F index 
R-H index 


below 80 
below 75 


above 80 
above 80 


The pelves of Whites and Negroes also 





SUVUODOEAAAUOOUUNEAAUAUONRAAUUUUNEAAAUALONANAUAAUUOENAANGOOLEANAAUOUUEAAAAUOUTRAAUUUENENAAAUTAAAAUO NAAN NANGA AANA NAAN 


PAGE 362 


ILJ—JUNE, 1946 





statu 
pri »b 
This 
struc 
char 


persc 
upon 
the | 
reco 
20) y 
only 
such 
tifial 
foun 
whet 
woul 
lishi; 
num 


knoy 


Aiuto 


nerus 
femur 
These 
lly as 


x 100 


monnnsnnnnnn OUUENNNNNNAUEOEUGNNNNUNENNNOUOONNNOGOUURONNAYOUENGNNOOUUUNNAHOQUUENONRAUONNNAODETEENANOUONONEANUOUCGNOEOAUUEONNONOOUEGEOOOOUENOOOOOOENUUOUUDEAUHMOOEOOAUUOLREAATOOUERENGAOUUENATOUUUTEUEATOUNNGAU TUONO EEA NNN 


TABLE V 


Sex Differences in Bones of the Extremities 


Character 


Greatest length * 


Female 
(Average) 


Male 
(Average) 


426.3 mm. 


Vertical diameter of head * ; 40.7 
Vertical diameter of neck.... } 29.5 


Bicondylar width+ 


Humerus Greatest length 


69.8 


298.7 mm. 


Transverse diameter of head*...... : 37.9 
Vertical diameter of head * ak ; 41.6 


Tibia Tranverse diameter of head 


Clavicle Length 


x Top of head to tip of internal condyle. 


.> 71mm. < 71mm. 


153 mm. 138 mm. 


* These diameters are for dry bones. Subtract 2 mm. to approximate dry diameter, when 


articular cartilage is present. 
+ Greatest width of lower end. 


present certain differences. The most re- 
liable is the relative narrowness of the 
Negro pelvis, expressed as the pelvic index, 
Antero-posterior diameter of inlet 
‘eieiinsncsinisgdlanaaiatah x 100. 
Transverse diameter of inlet 
This index averages 79 in Whites and 92 in 
Negroes. 


Individual Characteristics 


After the general facts regarding age, sex, 
stature, and race have been established, the 
problem of personal identification remains. 
This must be based upon the finding of 
structural peculiarities which reflect known 
characteristics and abnormalities of the miss- 
ing person. 

The demands to be met in establishing 
personal identity depend to some extent 
upon circumstances. If bones taken from 
the bottom of a river near a large city be 
recognizable as those of a male of about 
20 years of age who had a club-foot, and 
only one instance of the disappearance of 
such a person be known, there is still jus- 
tifiable doubt as to identity. Similar bones 
found buried in the cellar of the house 
Wherein such a missing person had lived 
would be much more acceptable as estab- 
lishing identity. In general, the greater the 
number of skeletal peculiarities which match 
known deformities of a missing person, and 


the more unusual the peculiarities, the greater 
the probability that the identification is cor- 
rect. When the number of persons having 
access to the place the bones were found is 
limited (such as the cellar mentioned above) 
the finding of relatively few compatible skel- 
etal abnormalities (and no non-compatible 
ones) may serve to establish identity to the 
satisfaction of all. 


Three types of abnormalities of structure 
are sought in such an investigation. These 
include congenital malformations”, abnor- 
malities due to disease, and abnormalities 
produced by old or recent mechanical vio- 
lence. 

The congenital malformations which have 
been or may be used in helping to establish 
personal identity of bones range from very 
slight variations to complete absence of one 
or more bones. Congenital syphilis® not 
infrequently leaves skeletal evidence which 
may be utilized in identification. 

Congenital abnormalities of the soft tis- 
sues lead to distorted development of asso- 
ciated bones (Figure 6—Page 365). In one 
such case”, a skull was found which was 
identified as being that of a young woman. 
There was marked asymmetry of the face, 
the right side being much larger than the 
left. The left mastoid process” and occipital 
condyle® were both very small, while those 

(Cont’d on page 365) 
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FIGURES 4 (TOP) AND 5 (BELOW) 
Figure 4—Male (A) and female (B) pelves showing characteristic differences. 
P. A.—Pubic arch. P.—Body of pubis. I. P. L.—Ilio-pectineal line. G. S. N.— 
Greater sciatic notch. I, S.—Ischial spine. A.—Acetabulum. S.—Sacrum. 
P, A. §.—Pre-auricular sulcus. Figure 5—Male (A) and female (B) skulls show- 
ing characteristic differences. S. O. R.—Supra-orbital ridges. F. N. A.—Fronto- 
nasal angle. M.—Mastoid process. A. M.—Angle of mandible. 
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FIGURE 6 


Front and under surfaces of a skull showing asymmetry due to congenital 


(Cont’d from page 363) 

of the right were massive. This asymmetry 
was due to a congenital wry-nick.” This in- 
formation was given to the police and they 
learned of the unreported disappearance of a 
woman with a wry-neck from a neighboring 
town. Within some fatty material which had 
been adherent to the skull were fragments 
of a fractured hyoid bone® and this bone is 
practically never fractured except by manual 
throttling. The husband was arrested and 
convicted of murder. 

The changes produced in bone by disease 
are frequently characteristic and of value in 
identification. The bone may be affected 
directly or it may merely reflect disease 
processes in other tissues. 

Some of the diseases which leave recog- 
nizable osseous alterations include osteomye- 
litis", bone or joint tuberculosis”, arthritis® of 
all kinds, syphilis“, tumors affecting bone™, 
gout”, and certain vitamin deficiency dis- 
eases such as rickets” and scurvy*. Some 
chronic® lung and heart diseases also lead 
to characteristic changes in the bones of the 
tips of the fingers and toes”, and certain 
diseases of the glands of internal secretion 
produce skeletal changes”. 


wry-neck. The skull was encountered by a workman in a gravel pit. 


An elderly male resident of a small Mas- 
sachusetts community was last seen alive in 
early August. Late in November of the 
same year, human remains were found close 
to a cemetery at the edge of the town. The 
possibility of these being the remains of the 
missing man was suggested, and the bones 
were sent to this department. The bones 
proved to be those of an elderly male, and 
the calculated stature was similar to that of 
the missing man. The only clues to personal 
identification were found in the region of 
the left elbow and in the spine. There were 
marked arthritic changes of the elbow, which 
necessarily would have crippled the arm, and 
there was fusion of vertebral bodies of the 
thoracic region”, due to “lipping’™ and 
calcification of the anterior spinal ligament 
(Figure 7—Page 366). Since the missing 
man was known to have had a crippled left 
arm and a stiff back, identification was fairly 
well established. There was no evidence as to 
the cause of death. However, it was known 
that on the night of his disappearance the 
missing man had been intoxicated, and 
since the cemetery was between the place 
where he had last been seen and his home, 
it was believed he had died en route home. 
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FIGURE 7 


Segment of spine and lower end 
of left humerus from skeleton found 
in thicket near a cemetery. The 
identity of the remains was estab- 
lished by the fusion of the vertebrae 
and irregularities of the humerus 
produced by arthritis. 





The night had been cold, and in his intoxi- 
cated condition he had probably died of 
exposure, 

A large percentage of people with bone 
disease will have had X-rays taken, and 
radiographs of the specimens may be com- 
pared with them™. Absolute identification 
is frequently possible when this method can 
be used. The effects of recent or remote 
trauma (injury) to bone may serve in iden- 
tifying skeletal remains. Nearly always, 
radiographs are made of fractures both be- 
fore and after healing. Skeletal remains con- 
taining evidences of fractures should also be 
examined by X-ray so that radiographs for 
comparison are available. 

A charred body was recently found in a 
burning automobile near Boston. The fea- 
tures had been destroyed beyond recogni- 
tion. A set of keys found with the body did 


not fit the locks of the house of the owner 
of the automobile, and police checked room- 
ing houses from which persons had been 
reported as missing. A house was found 
where one key fit the front door, another fit 
the door to a room, and the third fit a 
trunk in the room. It was learned that the 
missing lodger had been in Boston City 
Hospital some months previously, and the 
hospital record revealed he had been treated 
for a fractured femur”. Evidence of a re- 
cently healed fracture of the femur was 
found on the body and radiographs of the 
specimen compared closely with those of the 
femur of the missing lodger (Figure 8). The 
owner of the car was subsequently found 
and he and his son were charged with mur- 
der. An autopsy had been made by a 
physician, and he had reported multiple 
fractures of bones of skull and extremities. 
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Defense was based on the presumption that 
the body was dead when the fire was 
started. A second autopsy which had been 
conducted by Dr. Timothy Leary had re- 
yealed pre-mortem fracturés other than 
the healed femur, and the fact that the de- 
cedent was alive when the fire was started 
was eStablished by the presence of a large 
amount of carbon monoxide in blood which 
Doctor Leary milked from veins in’ the 
extremities. The owner of the car and his 
son were convicted of the murder of the 
lodger and were executed. The motive had 
been desire to collect a life insurance policy 
which had been taken out on the owner of 
the car. 


The presence of fetal bones™ associated 
with the remains of a woman and the dura- 
tion of her pregnancy have been of value 
in establishing identity on numerous occa- 
sions. The duration of pregnancy can be 
determined by the degree of development 
of the fetal bones. Among the victims of 
the recent Coconut Grove holocaust in Bos- 
ton, there were more than 250 bodies which 
could not be recognized by their facial fea- 
tures. All of these bodies were subse- 
quently identified and in three instances the 
identification was based on the presence of 
pregnancy which in each case was in a dif- 
ferent month of advancement. 


The probability of establishing positive 
identification from the skull of anyone who 
has had dental work is high. Dental rec- 
ords are usually simple and complete, so 
that the specimen can easily be compared 
with them. It is extremely unlikely that 
several repairs would be reproduced in an 
identical manner on identical teeth in any 
two persons. Furthermore, materials used 
in dental work differ, so that even though 
the same size and shape fillings were pres- 
ent in identical teeth of two persons, it 
might be gold in one and amalgam in the 
other. An idea as to the economic status 
of the decedent is often obtained from the 
condition of the teeth. 


An exact method for restoring facial fea- 
tures on a skull by the use of clay-like sub- 
stances is described by Wentworth and 
Wilder.* This is based on measurements 
of the thickness of the soft tissues at various 
places on the face. 


Identity can be established beyond all 
reasonable doubt in some cases by com- 


paring the contour of the skull with the 
actual form of the head and face as shown 
in photographs taken shortly before death. 
This comparison can best be made by pho- 
tographing the skull in exactly the same 
position as the head appears in the photo- 
graphs. The pictures of the skull are then 
superimposed on the corresponding pictures 
of the individual, and the bony configuration 
corresponds exactly with the soft parts 
when identification is correct. 


FIGURE 8 


Personal identification of a burned body 
established by comparing radiographs of a 
healed fracture of the femur. Radiograph A 
was made in the hospital, while radiograph 
B was made after the body had been 
burned. Courtesy of Dr. Timothy Leary. 
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TABLE VI 


Male: Reconstruction of Living Stature 
(cm.) from Femur, Humerus, Tibia, 
and Radius in Humid State with 
Cartilages Present 


a) S=79.971 + (1.880x F) 
b) S = 69.454 + (2.894x H) 
c) S=77.547 + (2.376x T) 
d) S = 85.205 + (3.271x R) 
e) S = 70.069 + (1.220x F) + (1.080x T) 
f) S = 68.610 + (2.769x H) + (0.195x R) 
g) S = 67.027 + (1.030x F) + (1.557x H) 
h) S = 65.658 + (0.913x F) + (0.600x T) 
+ (1.225x H) — (0.187 x R) 
TABLE VII 


Female: Reconstruction of Living Stature 
(cm.) from Femus, Humerus, Radius, 
and Tibia in Humid State with 
Cartilages Present 


a) S= 71.163 + (1.945 x F) 
b) S = 70.046 + (2.754x H) 
c) S = 73.369 + (2.352x T) 
d) S = 80.189 + (3.343 x R) 
e) S = 67.939 + (1.117x F) + (1.125x T) 
f) S = 69.122 + (2.582x H) + (0.281x R) 
g) S = 65.763 + (1.339x F) + (1.027 x H) 
h) S = 65.810 + (0.782x F) + (1.120x T) 
+ (1.059 x H) — (0.711 x R) 


CAUSE OF DEATH 

The determination of the cause of death 
from skeletal remains is usually possible 
only when death has been due to mechanical 
violence. Sometimes the evidence is ob- 
vious; frequently it is inferential or apparent 
only to the expert. 

Recently human remains were found in 
an isolated bit of woods, and araqund the 
neck bones (which were still held together 
by bits of flesh) was a piece of rope. This 
was tied with a double knot and the circum- 
ference of the circle formed by the rope 
was 10.5 inches. There were no other signs 
of violence. The remains were those of 
a young adult white female approximately 
5 feet tall. The neck circumferences, of 38 
similar women were measured and none of 
this group had a circumference of less than 
11.25 inches. When the identity of the dece- 
dent was established, a measurement of col- 
lars of her clothes indicated her neck to 
have been approximately 15 inches in cir- 
cumference. On the basis of this evidence, 
the opinion rendered was that death had 
been due to strangulation by the rope. 
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TABLE VIII 


Male: Reconstruction of Living Stature 
(cm.) from Dry Bones 


a) S = 81.306 “+ (1.880x F) 

b) S = 70.641 + (2.894x H) 

c) S = 78.664 + (2.376x T) 

d) S = 85.925 + (3.271x R) 

e) S = 71.443 + (1.220x F) + (1.080x T) 

f) S = 69.788 + (2.769x H) + (0.195x R) 

g) S = 68.397 + (1.030x F) + (1.557x H) 

h) S = 67.049 + (0.913x F) + (0.600x T) 

(1.225 x H) — (0.187 x R) 

TABLE IX 


Female: Reconstruction of Stature (cm.) 
from Dry Bones 


a) S= 72.844 + (1.945x F) 
b) S=71.475 + (2.754x H) 
c) S= 74.774 + (2.352x T) 
d) S = 81.224 + (3.343x R) 
e) S = 69.561 + (1. ae SE + (1.125 x T) 
f) S = 70.542 + (2.582x H) + (0.218x R) 
g) S = 67.435 + (1.339 x 4 + (1.027 x H) 
h) S = 67.469 + (0.782x F) + (1.120x T) 
+ (1.059x H) — (0.711 x R) 


Strangulation by manual throttling often 
results in fracture of the hyoid bone.” This 
is practically unknown from other causes, 
so that the presence of a fractured hyoid is 
presumptive evidence of homicide. 

Fracture of the skull is common when 
death is due to blows from an instrument. 
Not infrequently under such circumstances, 
the instrument leaves impressions in the 
skull which will serve to identify the type 
and even the specific instrument used. 

Bullets often leave unmistakable osseous 
evidence.” They may be found imbedded 
in bone, or may be free among the skeletal 
remains after soft tissues in which they were 
lodged have disintegrated. Even though 
bullets be absent, they may have produced 
characteristic defects in one or more bones, 
and chemical examination of the edges of 
the holes will reveal metallic deposits in 
them. Much information about the nature 
of the ammunition used can be obtained 
from such examination of bone defects.” 

It is sometimes possible to determine not 
only that death probably resulted from a 
bullet wound, but to obtain information 
about the circumstances of the shooting. 


VUVUUUAT OAT EN TRUE EAE EAE AA ERENT PAA ANNU HNN nN eae na aaNet 


ILJ—JUNE, 1946 


The be 


a burn 
had bi 
remain 
holes « 
wound 
the ex 
wound 
with t 
of in| 
suicide 
taken 
fire. 
Stal 
which 
skelet 
to be 
force, 
a defe 
leave 
cating 
cuttin 
a nec 
an in 
break 
can b 
and ¢ 
the n 
Fri 
of m 
accid 
ing tl 
fracti 
not u 


for t 
Prox 


1Py 
the f 
succe 
devel 
Thes 
the ; 
a nu 
the k 
in tu 
unkn 
actio 
. tein 
of th 
*trem 
gatic 
of b 
the 1 
c.: 
Crin 
ent | 


colo 
It ¢ 
pus¢ 


MT 


often 
This 
uses, 
vid is 


when 
nent. 
nces, 
the 
type 


eous 
dded 
‘letal 
were 
ough 
uced 
nes, 
s of 
s in 
ture 
ined 
. G1 

not 
ma 
tion 
Hing. 


TUVLALAL TELAT eee 


The body of an elderly man was found in 
a burned buidling and nearly all the flesh 
had been destroyed. Examination of the 
remains revealed typical entrance and exit 
holes of a bullet in the skull. The entrance 
wound was in the roof of the month, and 
the exit in the top of the head. Since a 
wound produced by firing through the head 
with the muzzle in the mouth is unheard 
of in homicide, and since it is common in 
suicide, it was opined that the decedent had 
taken his own life after setting the house on 
fire. 

Stabbing is another homicidal assault 
which is likely to leave evidences in the 
skeleton. It is common for the instrument 
to be plunged into the victim with great 
force, and when a bony structure is struck, 
a defect results. Slashing and cutting will 
leave linear marks on bones, and lines indi- 
cating that death resulted from throat- 
cutting may be left on the front surface of 
a neck vertebra. Occasionally, the tip of 
an instrument is thrust into a bone and 
breaks off there. In such a case, the tip 
can be fitted accurately to the lethal weapon 
and greatly aid in establishing the guilt of 
the murderer. 

Fractures may result from other forms 
of mechanical violence. Fatal automobile 


accidents frequently cause death by fractur- 
ing the skull, the spine, or ribs. Associated 
fractures of the pelvis or of long bones are 


not uncommon. Falls may produce similar 


fractures, but the finding of a skeleton at 
the foot of a cliff should lead to a careful 
examination for other causes of death, since 
the cliff may only have been utilized as a 
place of disposal for a murdered body. 

Certain metallic poisons may be detected 
in skeletal remains, the most common of 
these being lead, mercury, and arsenic. 
Others which may be found are antimony, 
thallium, and bismuth. Skeletal remains 
should be analyzed for these metals if there 
be suspicion that death resulted from any 
of them. Bones suspected of being from an 
individual who had been exposed to one of 
these metals in industry may be analyzed 
for traces of the metal as a confirmatory 
step in establishing identification. 

Although direct information as to cause 
of death may not be found on a skeleton, 
the means by which the bones came to be 
separated from their fellows is worthy of 
consideration. In the natural course of dis- 
integration of a body, the soft parts are first 
destroyed and the bones fall apart. This 
leaves the joint surfaces smooth. When a 
body has been dismembered shortly after 
death, the joints must either have been dis- 
articulated or the bones chopped or sawed. 
In the former instance, knife marks are in- 
variably made on the joint surfaces, so that 
the presence of such marks or of evidences 
of hacking or sawing is evidence of crime 
even though the actual cause of death be 
undetermined. 


FOOTNOTES 
Expository footnotes and medico-legal annotations for the present paper were prepared 
for the benefit of the legal reader by the General Editor of the Symposium Series “Scientific 


Proof and Relations of Law and Medicine.” 


'Precipitin tests: These tests depend upon 
the fact that when an animal is injected with 
successive doses of a particular protein, it will 
develop a specific antibody to that protein. 
These antibodies appear in the blood serum of 
the animal and it is thus possible to develop 
a number of specific reagents corresponding to 
the known proteins or antigens injected. These 
in turn can be tested against the sample of the 
unknown protein and if the characteristic re- 
action occurs, one knows that the unknown pro- 


-tein is the same as that which led to production 


of the particular reagent. This phenomenon has 


“tremendous possibilities in criminal law investi- 


gations in aiding identification of minute traces 
of biological substances. For further details, 
the reader’s attention is invited to Boyd, William 
C.; Forensic Immunology, J. Crim. Law and 
Crim, (March-April, 1946), an article in the pres- 
ent Symposium series. 


*Blood serum: The clear, usually amber- 
colored fluid which separates when blood clots. 
It contains neither fibrin nor red blood cor- 


puscles, 
Annan 
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3 Reagent: Any substance employed to pro- 
duce a chemical reaction. 

*We have pointed out that injection of a 
laboratory animal, such as a rabbit, with a for- 
eign protein will result in development of 
specific antibodies which appear in the blood. 
The blood serum of such an animal will produce 
a precipitate when added to or brought into con- 
tact with the antigen which has been used in 
its production. If the unknown biological sub- 
stance produces the characteristic precipitate, 
this means that it is the same as the known pro- 
tein which was injected in the animal to pro- 
duce the particular reagent. 

5Calcaneus: The heel bone, or os calcis. 

®Krogman, W. M.: A Guide to the Identifica- 
tion of Human Skeletal Material, F. B. I. Law 
Enforcement Bull., Vol. 8, August, 1939, 

1 Calcification: The process by which organic 
tissue becomes hardened by deposit of calcium 
salts within its substance. 

8 Laryngeal cartilages: The larynx is the mus- 
culocartilaginous structure, lined with mucous 


(Cont'd on page 371) 
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(Cont’d from page 369) 


membrane, situated at the top of the trachea 
(wind pipe) and below the root of the tongue 
and the hyoid bone. It is the organ of voice. 
The larynx contains nine cartilages which are 
connected by ligaments. 


*Costal cartilages: The cartilages which con- 
nect the true ribs with the sternum or breast- 
bone anteriorly. 


1 Alveolar margin: The alveolus, or tooth- 
socket, is a cavity in the maxillary process of 
the jaw in which the root of a tooth is fixed. 

"Anterior surface: The front or forward- 
looking surface. 

2, Vertebral bodies: The reader should under- 
stand that the spinal column is made up of 33 
bones or vertebrae, these consisting of 7 cervical 
(in the neck region) and going downward, 12 
thoracic or dorsal, 5 lumbar, § sacral, and 4 
coccygeal. The body of the typical vertebra 
articulates with the body of the vertebra above 
it and that of the vertebra below it. 


13 Molar teeth: The grinders, or double teeth, 
situated in the back part of either jaw. 


“Cusp: A tapering projection; especially one 
of the projections upon the crown of a tooth. 


8, Abrade away: The rubbing away of the ex- 
ternal covering or layer of a part. 

% Atrophy: Wasting of a part or diminution 
in its size. 

" Articular surface: The surface which forms 
part of a joint. 


Third vertebra: The reference here is to the 
third sacral vertebra. The reader should under- 
stand that the sacral vertebrae are fused to- 
gether to form the bone known as the sacrum. 


"Sacrum: Triangular bone, in the region of 
the buttocks and at the base of the lumbar 
vertebrae, formed by the fusion of the five 
sacral vertebrae. The sacrum is wedged in 
between the two innominate bones. See Faw- 
cett, Edward: The Sexing of the Human Sac- 
rum, Jour. Anat., 72: 633, 1938. 


* Frontal eminence: The eminence in the 
region of the forehead made by the frontal bone 
of the skull. 


*1 Parietal eminence: The parietal bones are 
the two quadrilateral bones which form the 
lateral or side surfaces of the cranium. 


=Sternum: The breast bone; a longitudinal 
unpaired plate of bone which forms the middle 
of the anterior wall of the thorax, or chest 
cavity. It articulates above with the clavicles 
(collar bones) and along the sides with the 
cartilages of the first seven ribs. 

**Manubrium: The uppermost peak of the 
sternum, or breast bone. 

* Pearson, Karl: Mathematical Contributions 
to the Theory of Evolution, Philosophical Trans. 
Roy. Soc. Lon., Vol. 192, series A, p. 169, 1899. 

% Ce ntimeter: A unit of measurement in the 
metric scale; one centimeter is equivalent to 
2/5 of an inch. 

* Radius: The outer of the two bones of the 
forearm. It lies on the same side as the thumb. 

* Humerus: The long bone of the upper arm 
extending from elbow to shoulder. 
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23 Femur: The long bone in the thigh, extend- 
ing from the hip joint to the knee. 

2»Inner condyle: A condyle is the rounded 
eminence at the articular end of a bone. The 
inner condyle of the femur is the rounded emi- 
nence at the end of the femur which articulates 
with the knee joint at the side nearest the other 
knee. 

% Tibia: The main bone of the leg extending 
from the knee to the ankle. It is on the inner 
side, the fibula, or splint bone lying on its 
outer side. 

31 Malleolus: A rounded process on either side 
of the ankle joint. The malleolus of the tibia 
is the process at the inner side of the lower end 
of the tibia. 

32 Spine: A slender, thornlike process of bone 
which is a prolongation of the malleolus. 

33 Ethnic characteristics: Racial characteristics. 


% Congenital malformation: Malformation 
which existed at or before birth. 


3% Congenital syphilis: One characteristic of 
congenital syphilis is an inflammatory condition 
of bone and cartilage which attacks the centers 
of ossification between the shafe and epith- 
yses of the long bone, particularly near the 
lower end of the femur. The normally thin 
zone of calcification is seen to be much widened 
and irregular in ex-ray pictures. 


% Smith, S.: Studies in Identification, III, 
Police Journal, 12: 274, 1939. 

37 Mastoid process: A projecting process of the 
temporal bone; it can be felt below the ear. 


88 Occipital condyle: An eminence on the occi- 
pital bone at the back of the cranium. Two 
muscles of the neck are inserted into this area, 
namely the sternocleidomastoid and the tra- 
pezius. 


39 Congenital wry-neck: As Christopher points 
out: ‘Congenital wry-neck, or torticollis, is 
usually due to contracture of the sternoleido- 
mastoid muscle, though occasionally bony nob- 
normality causes a severe and _ intractable 
deformity. The muscle may become contracted 
in uterio (i. e. before birth) or may undergo 
fibrosis and shortening secondary to stretching 
and tearing during delivery. In many cases a 
hematoma (blood clot) in the muscle can be 
palpated (felt by touch) in the first week. The 
contracted muscle tilts the head to the affected 
side and turns the chin to the opposite side. 
Asymmetry of the head, face and spine and 
even of the shoulder and thorax (chest cage) 
results in uncorrected cases. There are no 
symptoms or signs other than the deformity.” 
See Christopher, F.: A Text book of Surgery 
(3d ed.), Philadelphia, W. B. Saunders & Co., 
1943, p. 515. 


4“ Hyoid bone: A horseshoe-shaped bone sit- 
uated at the base of the tongue, just above the 
thyroid cartilage. It is therefore in the region 
of the neck likely to be involved in strangu- 
lation. 


41 Osteomyelitis: Inflammation of the bone 
marrow, or of the bone and marrow, 


* Tuberculosis in the bones and joints pro- 
duces arthritis or slight swelling and often, a 
cold abscess. 
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* Arthritis: Inflammation of a joint. 


"Syphilis is, of course, caused by the trepo- 
nema pallidum, a spirochaete; among its myriad 
manifestations may be effects on the bones. 

*“ Tumors affecting bone: Technically, tumor 
means a swelling, but as used here it refers to 
one of the varieties of new growth, some benign 
and some malignant (like cancer), which may 
cause characteristic cysts or other changes in 
the bones which they affect. 


“ Gout: A metabolic disease dependent on the 
deposit of purine substances in the body, and 
attended by an excess of uric acid in the blood, 
the formation of chalky deposits in the carti- 
lages of the joints, and by attacks of acute 
arthritis. 

' Rickets: A constitutional disease of infancy 
first described by Glisson in 1650. It is due to 
deficiency of vitamin D. The bones become soft 
and flexible from retarded ossification, due to 
deficiency of calcium salts. The disease is 
marked by bending and distortion of the bones 
under muscular action, by the formation of 
nodular enlargements on the ends and sides of 
the bones, by delayed closure of the fontanels 
(of the cranium), pain in the muscles, and other 
signs and symptoms. 


* Scurvy: A nutritional disorder caused by 
prolonged inadequacy of the diet in vitamin C. 
In growing tubular bones, particularly those 
which grow rapidly, such as the middle ribs, 
the disorder produces changes at the junction 
of cartilage and shaft which are characteristic. 


*” Chronic: Long-continued; not acute. 


*® One notes a so-called condition of clubbed 
fingers involving an enlargement of the terminal 
phalanges. See, in this Symposium series, 
White, Paul Dudley and Hubert Winston Smith: 
Medicolegal Aspects of the Heart, N. C. Law 
Rev, (April, 1946). 


‘The parathyroid glands, for instance, are 
known to have a direct relation to metabolism 
of calcium and phosphorus in the body. The 
small parathyroid glands are situated in either 
side of the neck buried in the substance of the 
thyroid glands. An adenoma (type of tumor) 


Is This Promising? 


MT 


of the parathyroid gland will cause a condition 
known as hyperparathyroidism which is charac- 
terized by withdrawal of calcium from bones 
and the formation of multiple bone cysts. This 
condition is readily identifiable by x-ray studies 
coupled with laboratory investigations. 


° Thoracic region: As we have pointed out 
previously, there are twelve thoracic or dorsal 
vertebrae; they extend from the neck region 
downward. They connect the ribs and form 
part of the posterior wall of the thorax or 
chest cage. 

53 Lipping: The development of a bony lip. 

54 See, in this Symposium series, Scott, Charles 
C.: X-ray Pictures As Evidence, Mich. L. Rev. 
(April, 1946). See, also, in this Symposium, 
Scott, Charles C.: Medicolegal Photography, 
Rocky Mt. L. Rev. (April, 1946). 


5 Femur: The long bone in the thigh extend- 
ing from the hip joint to the knee. 


‘Fires produce carbon monoxide and the 
fact that this gas was found in decedent's blood 
proves that he must have still been breathing 
when the fire occurred which generated the car- 
bon monoxide. See, in this Symposium series, 
Helpern, Milton: The Medicolegal Examination 
in Cases of Suspected Homicide, J. Crim. L. 
and Crim. (March-April, 1946). 


% Fetal bones: Bones of an unborn child; the 
child in the womb after the end of the third 
month of gestation is called a fetus, before that 
time it is called an embryo. 

5s Wentworth, B. and Wilder, H. H.: Personal 
Identification, Chicago, Finger Print Publishing 
Co., 1932. 


°° Hyoid bone: See f. n. 40, swpra. 
© Osseous evidence: Bony evidence. 


*t See, in this Symposium series, the following 
studies: Van Amburgh, Capt. Charles J.: Com- 
mon Sources of Error in the Examination and 
Interpretation of Ballistics Evidence, B. U. L. 
Rev. (April, 1946); Moritz, Alan R. (M. D.) and 
Frank R. Dutra (M.D.); Scientific Evidence in 
Cases of Injury by Gunfire, N. C. L. Rev. (April, 
1946). 


When H. R. Bill 5963 was introduced into the House recently to absolve 
from liability acts, civil and criminal, done or omitted in good faith and in 
reliance on regulations, orders and rulings of governmental departments and 
agencies, was it because someone felt sorry for someone who had to read and 
interpret all of them, or, was it an ill omen of the fact that the worst is yet 


to come? 


Te 
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Regulation and Taxation 
Of Interstate Insurance 


By CHARLES W. TYE—Tax Counsel and Head of Tax Department, 
Maryland Casualty Company, Baltimore, Maryland. 


The two recent decisions by the United States Supreme Court in Prudential 
Insurance Company v. Benjamin and Robertston v. People of the State of 
California, sustaining state regulation and taxation of interstate insurance, 
are discerningly analysed by Mr. Tye in an article which interprets the impact 


of these rulings upon insurance regulation. 


Mr. Tye sees in these two rulings 


the climax of the conflicting concepts of the commerce clause within the high 
court and the resolving of a century of doctrinal conflict. 


UNE 3, 1946 will be remembered by the 

States and the insurance industry as the 
day the South-Eastern Underwriters’ case 
[5 CCH Fire and Casualty Cases 194] was 
delimited and Public Law 15? construed by 
the Supreme Court of the United States. 
It will be remembered by constitutional 
lawyers as the day the Supreme Court, after 
a century of conflicting views regarding the 
part the Commerce Clause of the Consti- 
tution plays in the drama of states’ power 
of taxation and regulation over interstate 
commerce, resolved these conflicts by ap- 
parently stepping aside in judicial deference 
to a Congressional expression of policy as 
to the limits of state power over interstate 
commerce. 

It was on this date that the Supreme 
Court handed down its opinions in the much 
awaited cases of People v. Robertson [11 
CCH Life Cases 829] and Prudential v. Ben- 
jamin [11 CCH Life Cases 837]. Both cases 
involved claims of violation of the Com- 
merce Clause of the Constitution and were, 
the Court said, “* * * not unexpected 
sequels” to the decision in the South-Eastern 
In the Prudential case, 
the Court, by Justice Rutledge in a unani- 
mous decision, Justice Jackson not partici- 
pating, affirmed the right of South Carolina 
to collect a premium tax from foreign in- 
surance companies as a condition to the 
issuance of a certificate of authority to 
carry on business within the State. In the 


Underwriters case. 


Footnotes appear on page 380 


Robertson case, the Court, again by Justice 
Rutledge and concurred in by five justices 
and Justice Douglas who dissented, in part, 
upheld the right of California to require 
insurance agents to apply for and secure 
licenses before selling insurance within the 
State. The Court declared that the con- 
tention the State of California could not 
exclude foreign insurance companies for 
failure to meet State requirements was with- 
out merit. In this regard, and of paramount 
importance to the states, the Court speci- 
fically recognized the close relationship be- 
tween the regulation of companies and of 
their agents. Justice Rutledge observed: 

“It would be idle to require licensing of 
insurance agents, in order to secure honesty 
and competence, yet to place no restraint 
upon the kind of insurance to be sold or the 
kinds of companies allowed to sell it, and 
then to cover their representatives with 
their immunity.” 

“This could only result in placing domes- 
tic and complying foreign insurers at great 
disadvantage and eventually in nullifying all 
controls unless or until Congress should 
take over the regulation.” 


S. E. U. A. Delimited 


It is also significant that the “Court found 
it advisable or expedient to delimit or re- 
define the import of the S. E. U. A. case 
by saying that no such consequences re- 
sulted from that decision. In other words, 
the Court affirmatively negatived what was 
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generally thought to have resulted from the 
decision in the S. E. U. A. case by stating, 
in effect, that Commerce Clause protection 
from what might otherwise be deemed bur- 
densome state laws, in the absence of Con- 
gressional action, did not automatically 
become operative when the Court held the 
business of insurance to be interstate com- 
merce. This is evident from the following 
language: 

“It (the S. E. U. A. case) did not wipe out 
the experience of the states in the regula- 
tion of insurance or its effects for the con- 
tinued validity of that regulation.” 


That decision, the Court further noted, 
was largely concerned with the activities of 
foreign insurance companies and with re- 
quirements designed to secure minimum 
guaranties of solvency and ability to pay 
claims as they mature. What was sought, 
said the Court, was essentially “* * * the 
protection * * * against fly-by-night opera- 
tors and the grosser forms of profiteering 
and financial mismanagement all so com- 
mon in unregulated insurance activity.” Al- 
though it is rather difficult to read any such 
limitations into the opinion in the S. E. 
U. A. case, it does have the satisfactory 
effect of enabling the Court to delimit the 
broad implications of the decision which 
have been rampant since it was decided two 
years ago. 

Public Law, 15, popularly known as the 
McCarran Act, was not directly involved in 
the Robertson case since, in the words of 
Justice Douglas, “* * * the general license 
requirements which California provides for 
insurance agents were constitutional under 
the decisions of the Court, even prior to the 
McCarran Act.” However, the Court leaves 
no doubt that the McCarran Act would 
have effectively cured any constitutional de- 
fect when it said, “* * * It does not detract 
from our decision on other grounds that 
the McCarran Act, if applied, would dictate 
the same result.” 


Discriminatory Premium Tax Upheld 


The Prudential case involved the question 
of whether a state may impose a premium 
tax on foreign (and not domestic) insur- 
ance companies without violating the Com- 
merce Clause. The Court glossed over the 
issue of discrimination and based its de- 
cision squarely upon the consent doctrine 


as set forth in the McCarran Act. It ob- 
served that no phase of governmental proc- 
ess has been more continuous or perplexing 
than the reconciliation of paramount nation- 
al authority over commerce with appropriate 
exercise of the States’ reserved powers. The 
South Carolina premium tax statute, although 
imposing a discriminatory tax upon foreign 
companies as compared with domestic com- 
panies, was upheld by interpreting the Mc- 
Carran Act as curing any Commerce Clause 
objections. The Court observed that the 
purpose of this Act “* * * was to give sup- 
port to the existing and future State sys- 
tems for regulating and taxing the business 
of insurance.” This support was given in 
the Act, Justice Rutledge stated, “* * * by 
declaring expressly and affirmatively that 
continued State regulation and taxation of 
this business is in the public interest and 
that the business and all who engage in it 
shall be subject to the laws of the several 
states in these respects.” In enacting the 
McCarran Act, the Court said that Con- 
gress must have had full knowledge of 
the nationwide existence of State systems 
of regulation and taxation; of the fact that 
they differ greatly in scope and character 
of the regulations imposed and the taxes en- 
acted; and of the further fact that many, 
if not all, include other interstate busi- 
ness, 


The Sole Restraint 


We thus have for the first time an un- 
equivocal decision by the Supreme Court 
that the only restraint on state taxation 
or regulation of interstate commerce is the 
inaction of Congress, with the result that 
judicial intercession is possible under the 
Commerce Clause only during the silence 
or dormancy of Congress or where state 
legislation is claimed to be in conflict with 
positive federal legislation. The Court re- 
jected the proposition urged by Prudential 
that the Commerce Clause” of its own 
force” and without reference to any action 
by Congress, whether through its silence 
or otherwise, forbids discriminatory state 
taxation of interstate commerce.’ It sup- 
ports the many cases in which the Court 
makes such statements by saying they are 
inapplicable ‘after Congress has broken its 
silence and consented to the operation of 
state laws.‘ The decision results in the 
Commerce Clause being treated as a self- 
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operating restriction as to matters of na- 
tional concern only during the inaction of 
Congress, and a mere grant of power with 
no negative implications after Congress has 
acted. In effect, the Court has said that 
the problem of accommodating the conflict- 
ing demands of the states and the federal 
government in interstate commerce contro- 
versies is much more appropriately a legis- 
lative rather than a judicial function. 


I 


The Robertson and Prudential cases rep- 
resent a sweeping victory for the proponents 
of the so-called doctrine of Congressional 
consent, notably Professors Noel T. Dowling 
and Edwin W. Patterson who in no small 
measure charted the course which ultimately 
resulted in the enactment of the McCarran 
Act.2 From the standpoint of the insurance 
industry and the states, the course for con- 
tinued state supervision and taxation has 
been effectively charted by the Supreme 
Court in such an unerring manner as to 
leave no doubt that, unless and until Con- 
gress chooses to occupy the field, state 
regulatory and taxing laws will be sustained 
to the extent they are not inconsistent with 
the reservations by Congress expressly pro- 
vided for in the McCarran Act, i. e., cov- 
erage by the Sherman Act, the Clayton Act, 
the Federal Trade Commission Act and the 
Robinson-Patman Act after the expiration 
of the moratorium on January 1, 1948; cov- 
erage during the moratorium period under 
the Sherman Act with respect to any agree- 
ment to boycott, coerce or intimidate, or 
act of boycott, coercion or intimidation; and 
coverage by the National Labor Relations 
Act, the Fair Labor Standards Act of 1938, 
and the Merchant Marine Act of 1920. 


In the Nick of Time 


The decisions, coming when they did, 
could not have been more timely. In the 
first place, the Insurance Commissioners of 
the various states were about to go into 
executive sessions in Portland, Oregon, for 
the purpose of deciding, with the aid of the 
numerous industry committees, the type of 
state legislation needed to comply with the 
S. E. U. A. decision and the McCarran Act. 
Also, the decisions will no doubt have the 
Stabilizing effect of mooting much of the 
litigation which is now flooding the coun- 


try in the realm of state taxation and 
regulation of interstate insurance. 


II 


The surface results of the decisions are 
no doubt popular; and, indeed, represent a 
satisfactory solution to the multitudinous 
problems which have plagued the insurance 
industry and the states since the S. E. U. A. 
decision. However, from the standpoint of 
constitutional law they represent the cul- 
mination of a long and arduous doctrinal 
conflict within the Court which cannot help 
but have a far reaching effect upon future 
litigation involving the Commerce Clause.® 
The tip-off to the doctrinal conflict with 
which the Court was unavoidably con- 
fronted is probably contained in the follow- 
ing statement in the Prudential case: 

“Two conclusions, corollary in character 
and important for this case, must be drawn 
from Congress’ action and the circum- 
stances in which it was taken. One ts that 
Congress intended to declare, and in effect 
declared, that uniformity of regulation, and of 
state taxation, are not required in reference to 
the business of insurance, by the national pub- 
lic interest, except in specific respects other- 
wise expressly provided for. This necessarily 
was a determination by Congress that state 
taxes, which in its silence might be held 
invalid as discriminatory, do not place on in- 
terstate insurance business a burden which it 
is unable generally to bear or should not bear 
in the competition with local business. * * *” 
(Italics supplied). 

These two conclusions, in view of the 
historical development of the import of the 
Commerce Clause on state action, are, of 
course, a very necessary sequel to the im- 
mediately preceding observations by the 
Court, as follows: 

“But, though Congress had no purpose to 
validate unconstitutional provisions of state 
laws, except in so far as the Constitution 
itself gives Congress the power to do this 
by removing obstacles to state action aris- 
ing from its own action or by consenting to 
such law, * * *, it clearly put the full weight 
of its power behind existing and future state 
legislation to sustain it from any attack under 
the Commerce Clause to whatever extent this 
may be done with the force of that power be- 
hind it, subject only to the exceptions 
expressly provided for.” (Italics supplied). 
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The language “* * * put the full weight 
of its power behind existing and future state 
legislation to sustain it from any attack un- 
der the Commerce Clause * * *” is perhaps 
the broadest statement any Supreme Court 
Justice has ever made in a case involving 
the so-called consent doctrine. 


Marshall’s Basic Premise 


To truly appreciate why the Court deemed 
it necessary to interpret the McCarran Act, 
as, in effect, a declaration by the Congress 
that the business of insurance does not re- 
quire uniformity of regulation or taxation 
by the national public interest, it is neces- 
sary to turn to the time of Chief Justices 
Marshall and Taney and trace the develop- 
ment of the restrictions imposed by the 
Commerce Clause on the states.’ It was 
Chief Justice Marshall who foresaw the 
need for imposing restrictions upon the 
right of the states to legislate with respect 
to interstate commerce. He won for the 
Court, at an early date, the power of judi- 
cial review of legislation affecting com- 
merce; and such judicial protection under 
the Commerce Clause has remained through 
the years with certain refinements. Mar- 
shall’s basic premise was that the Com- 
merce Clause, as a self-operating provision 
of the Constitution, implied limitations upon 
state authority, which it was the inherent 
duty of the Supreme Court to define and 
enforce. He treated Commerce Clause 
controversies as essentially constitutional 
rather than as -legislative matters, thus 
necessitating judicial intercession to pro- 
tect interstate commerce. Marshall envis- 
aged such implied restrictions as not 
creatures of judicial discretion, but rather 
as restrictions which stemmed from the 
Commerce Clause itself as a self-operating 
provision. 


Taney’s Restrictive View 


Contrasted with this view, was that of 
Chief Justice Taney. Taney disagreed with 
Marshall’s conception of the Commerce 
Clause, and challenged his philosophy from 
time to time in dissenting opinions on the 
subject. His position was that the Com- 
merce Clause was no more than what it pur- 
ported to be when adopted—an authority 
for Congress to act. All state action was 
therefore proper in the absence of conflict- 


ing Congressional legislation. He refused 
to find any implied prohibition in the Com- 
merce Clause against state action. More 
specifically, Taney’s views can perhaps be 
rationalized as follows: He refused to con- 
cede the lack of power in the states by 
reason of the Commerce Clause; he refused 
to find implied restrictions on state power 
in the absence of Congressional action; he 
insisted that the states. and the Congress 
have concurrent power in all matters, with 
the Congress having, by virtue of the direct 
grant of power, paramount authority when 
and if it chooses to exercise it.’ Taney’s 
view is best stated in his dissent in The 
License cases: 


. . it appears to me to be very clear, 
that the mere grant of power to the general 
government cannot, upon any just principles 
of construction, be construed to be an abso- 
lute prohibition to the exercise of any power 
over the same subject by the States. The 
controlling and supreme power over com- 
merce with foreign nations and the several 
States is undoubtedly conferred upon Con- 
gress. Yet, in my judgment, the State may 
nevertheless, for the safety or convenience 
of trade, or for the protection of the health 
of its citizens, make regulations of com- 
merce for its own ports and harbours, and 
for its own territory; and such regulations 
are valid unless they come in conflict with 
a law of Congress.” *® 


Significantly, Taney refused to draw any 
implications from the Commerce Clause, as 
did Marshall, against the power of the states 
to tax interstate commerce. His dissent in 
the Passenger cases, made this clear, when 
he said: 


“The taxing power of the State is re- 
strained only where the tax is directly or 
indirectly a duty on imports or tonnage. 
And the case before us is the first in which 
this power has been held to be still further 
abridged by mere affirmative grants of 
power to the general government... And if 
it is hereafter to be the law of this court, 
that the power to regulate commerce has 
abridged the taxing power of the States 
upon the vehicles or instruments of com- 
merce, I cannot foresee to what it may lead; 
whether the same prohibition, upon the 
same principle, may not be carried out in 
respect to ship owners and merchandise in 
a way seriously to impair the powers of 
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taxation which have heretofore been exer- 
cised by the States.” 


Although the issue of discrimination was 
neglected in these cases, Taney’s broad dis- 
senting opinion leaves little doubt that he 
was unwilling to find in the Commerce 
Clause even an implied restriction against 
discriminatory state taxation, in the absence 
of conflicting Congressional legislation on 
the subject. Nor was he impressed with 
labels, such as “police power” often utilized 
by Marshall as a basis for sustaining state 
legislation on subjects of interstate com- 
merce. His dissent in the License cases, in 
which he belittles such labels, are indicative 
of his restrictive view of the Commerce 
Clause. 

what are the police powers of a 
State? They are nothing more or less than 
the powers of government inherent in every 
sovereignty to the extent of its dominions. 

“Upon this question the object and motive 
of the States are of no importance, and 
cannot influence the decision. Jt ts a ques- 
tion of power. Are the States absolutely 
prohibited by the Constitution from making 
any regulations of foreign commerce? If 
they are, then such regulations are null and 
void, whatever may have been the motive 
of the State, or whatever the real object of 
the law; and it-requires no law of Congress 
to control or annul them.” (Italics sup- 
plied). 

Although Taney was unsuccessful in ac- 
complishing a wholesale reversal of Mar- 
shall’s views of the Commerce Clause—a 
struggle which commenced with Gibbons v. 
Ogden™ and culminating in the compromise 
decision in the celebrated case of Cooley v. 
Board of Wardens*—he did undoubtedly 
leave with the Court the conception that 
judicial policy-making should be no greater 
than what the Constitution obviously and 
literally required. In view of Taney’s very 
restrictive view of the Commerce Clause, 
it is somewhat difficult to perceive why he 
silently concurred in the Cooley case, the de- 
cision which has contributed greatly to the 
shaping of the relationship of the states and 
the Congress in the regulation of interstate 
commerce, 

What the Court meant when it estab- 
lished the classic doctrine in the Cooley case 
back in 1851, and reiterated in numerous 
later cases, is perhaps best illustrated by 
the opinion of the Court in the case of 


Oregon-Washington Railroad & Navigation 
Co. v. Washington, where the Court said: 


“In the relation of the States to the regu- 
lation of interstate commerce by Congress 
there are two fields. There is one in which 
the State can not interfere at all, even in the 
silence of Congress. In the other, (and this 
is the one in which the legitimate exercise 
of the State’s police power brings it into 
contact with interstate commerce so as to 
affect that commerce,) the State may ex- 
ercise its police power until Congress has by 
affirmative legislation occupied the field by 
regulating interstate commerce and_ so 
necessarily has excluded state action.” 
(Italics supplied).™ 


The Great Compromise 


We thus find that Chief Justice Taney, 
no doubt feeling that the Court was moving 
away from his complete rejection of Chief 
Justice Marshall’s fundamental philosophy, 
by silent acquiescence in Cooley v. Board 
of Wardens, reluctantly concurred in an 
opinion which created the now well-estab- 
lished doctrine that the subjects of inter- 
state commerce are divisible into two different 
classes susceptible of different treatment: 
(1) those national in character and requir- 
ing a uniform rule of regulation, as to 
which the power of Congress was said to 
be exclusive, and (2) those local in char- 
acter, permitting, or adapted to, diversity of 
regulation, as to which the power of the 
states is said to be concurrent with that of 
Congress.” A possible rationalizing of why 
Taney may have silently concurred in this 
compromise decision is that since the state 
statute was sustained, apparently on the 
strength of the declaration by the first Con- 
gress in the Act of 1789, the Court arrives 
at the same result through the newly created 
doctrine of selective exclusiveness as Taney 
would have achieved by treating the Com- 
merce Clause as merely an authority for 
Congress to act with no corollary negative 
implications. Of course, it is clear 
from subsequent decisions in which Taney 
participated that he did not become con- 
verted to any so-called doctrine of selective 
exclusiveness. And perhaps his views were, 
in theory at least, vindicated at a later date 
when the observations made by him in his 
dissent in the first Wheeling Bridge case,* 
that Congress rather than the Court should 
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resolve the conflict, bore fruit in the sec- 
ond Wheeling Bridge case™ after the Con- 
gress had declared the bridge to be a lawful 
structure by the Act of 1852. 


Shortly after the adoption of the doctrine 
of selective exclusiveness in the Cooley case, 
the Court began to place some significance 
on the inaction of Congress as bearing upon 
the question of the right or power of the 
states to legislate with respect to interstate 
commerce. For example, in the Shelby 
County Taxing District case, the Court ob- 
served: 


“* * * Another established doctrine of this 
Court is, that where the power of Congress 
to regulate is exclusive the failure of Con- 
gress to make express regulations indicates 
its will that the subject shall be left free from 
any restrictions or impositions; and any regu- 
lation of the subject by the states, except 
in matters of local concern only, as here- 
after mentioned, is repugnant to such free- 
dom, * * *” (Italics supplied).* 


This statement, and others like it appear- 
ing in numerous later cases, pose the ques- 
tion of whether the disability of the states 
in matters of national concern stem from 
an implied prohibition contained in a self- 
operating commerce clause, or only from an 
implied conflict with the will of Congress. 


The Shelby County Taxing case was fol- 
lowed by Jn Re Rahrer”™ and Clark Distilling 
Co.~™—both cases, which seem to hold that 
Congress by breaking its silence can re- 
move obstacles to state action. In other 
words, the theory is that Congress, by dis- 
continuing to make express regulations and 
by making an authoritative declaration 
breaking its silence, thereby indicates its 
will that the subject need not be left free 
from restrictions or impositions on the part 
of the states with the result that state laws 
could operate even with respect to matters 
of national concern. These cases involved 
the Wilson Act and the Webb-Kenyon law, 
which laws were necessitated by the deci- 
sion of the Court in Letsy v. Hardin, in which 
it was said: 


“* * * inasmuch as interstate commerce, 
consisting in the transportation, purchase, 
sale and exchange of commodities, is na- 
tional in its character, and must be governed 
by a uniform system, so long as Congress 
does not pass any law to regulate it, or 
allowing the States to do so, it thereby in- 


dicates its will that such commerce shall 
be free and untrammelled.” * 


None of these cases, however, purport to 
upset the established doctrine that the power 
to regulate interstate commerce in its na- 
tional aspects is lodged exclusively in the 
Congress. But the consent doctrine does, 
by permitting state laws to operate on sub- 
jects of national concern, approach the 
proposition that state power is concurrent 
in all matters, national as well as local. But 
apparently the Court has consistently held 
that no such concurrent power exists.” It 
is at this point that the first proposition 
removing obstacles to state action is at 
variance with the second, since if all power 
is concurrent, what then becomes of the 
doctrine that the power to regulate in mat- 
ters of national concern is exclusive? What 
then becomes of the Cooley doctrine which 
permits of judicial intercession? 


III 


In the Prudential case the Court reaches 
the same result in sustaining state statutes 
as Chief Justice Taney would have reached 
in his time by his complete denial of im- 
plied limitations arising from the Com- 
merce Clause, the necessary corollary to 
which is that concurrent power exists as to 
all matters, local as well as national. How- 
ever, the present Court arrives at its deci- 
sion in about the same way Justice Curtis 
arrived at his in the Cooley case. Justice 
Rutledge and the other Justices did not 
categorically adopt the concurrent power 
doctrine. Rather they reaffirmed the 
doctrine formulated in the Cooley case, but 
significantly great stress is laid upon the 
basis for the decision in the second Wheel- 
ing Bridge case, which basis was a partial 
vendication of the suggested judicial self- 
restraint which Taney had discussed in his 
dissent in the first Wheeling Bridge case. 


That the Court, in theory at least, still 
denies that state power is concurrent as to 
all of the possible subjects of regulation is 
evidenced by the fact that it apparently 
deemed it necessary to interpret the Mc- 
Carran Act as, in effect, a determination by 
the Congress that the business of insurance, 
though done in interstate commerce, is not 
of such a character as to require uniformity 
of treatment by the national public interest. 
By so interpreting Public Law 15, the 
Court could bring the case within the dis- 
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tinction formulated in the doctrine of Cooley 
v. Board of Wardens, supra. This distinction 
was there stated as follows: 


“But when the nature of a power like 
this (the federal power over commerce 
among the states) is spoken of, when it is 
said that the nature of the power requires 
that it should be exercised exclusively by 
Congress, it must be intended to refer to 
the subjects of that power, and to say they 
are of such a nature as to require exclusive 
legislation by Congress. Now the power to 
regulate commerce, embraces a vast field, 
containing not only many, but exceedingly 
various subjects, quite unlike in their 
nature; some imperatively demanding a 
single uniform rule, operating equally on 
the commerce of the United States in every 
port; and some, like the subject now in 
question, as imperatively demanding that 
diversity, which alone can meet the local 
necessities of navigation. 

“Either absolutely to affirm, or deny that 
the nature of this power requires exclusive 
legislation by Congress, is to lose sight of 
the nature of the subjects of this power, and 
to assert concerning all of them, what is 
really applicable but to a part. Whatever 
subjects of this power are in their nature 
national, or admit only of one uniform sys- 
tem, or plan of regulation, may justly be 
said to be of such a nature as to require 
exclusive legislation by Congress. That this 
cannot be affirmed of laws for the regula- 
tion of pilots and pilotage is plain. The 
Act of 1789 contains a clear and authoritative 
declaration by the first Congress, that the 
nature of this subject is such, that until Con- 
gress should find it necessary to exert its 
power, it should be left to the legislation of 
the States; that it is local and not national ; 
...” (Italics supplied). 

Since the Court views Public Law 15 as 
an authoritative declaration by the Congress 
that the insurance business is of a character, 
permitting, or adapted to, diversity of regu- 
lation, it has not, of course, specifically held 
that concurrent power exists in the states 
in matters of national concern. However, the 
result is probably the same as if the Court 
had completely adopted the concurrent 
power doctrine since it has given its bless- 
ing to the view that Congress, having 
plenary power to regulate interstate com- 
merce, may determine whether an industry 
engaged in interstate commerce is of such 


a nature as to require uniformity of regula- 
tion. This, of course, means that the Con- 
gress, rather than the judiciary branch of 
the Government, may determine whether 
non-uniform state legislation may operate 
upon the subjects of interstate commerce 
freed of judicial intercession. Apparently, 
the Court will not intercede hereafter to 
strike down any state taxing or regulatory 
statute provided the Congress has affirma- 
tively broken its silence by declaring that 
uniformity of regulation is not required in 
the national public interest. This is the 
same as saying that the states have concur- 
rent power in all matters—national as well 
as local. In other words, if there is to be 
no judicial restraint or review upon what 
the Congress, in the exercise of its plenary 
rights, conceives to be national in char- 
acter, then the Court has, in substance, 
adopted Taney’s view that the Commerce 
Clause is a mere authority for Congress to 
act, albeit reaching that result through the 
judicial strategy evidenced by the Cooley 
case. 


It is rather startling to advance the sug- 
gestion that the Court, in reality, went this 
far in the Prudential case. It is true that 
dictum similar to this was used by the late 
Chief Justice Stone in South Carolina State 
Highway Dept. v. Barnwell Bros., Inc.,* when 
he said, “* * * Congress, in the exercise of 
its plenary power to regulate interstate com- 
merce, may determine whether the burdens 
imposed on it by the state regulation, other- 
wise permissible, are too great, and may, by 
legislation designed to secure uniformity or 
in other respects to protect the national in- 
terest in the commerce, curtail to some ex- 
tent the state’s regulatory power * * *,”, 
Stone, however, was thinking of a curtail- 
ment rather than a broadening of state 
regulation freed of Commerce Clause 
restrictions and necessarily judicial interces- 
sion. Of course, it probably logically fol- 
lows that if Congress can curtail and in 
fact prohibit commerce, it can broaden and 
redefine the limits of state power over inter- 
state commerce freed from any attack under 
the Commerce Clause. But if it is to be the 
law hereafter that Congress is the sole 
judge of what is the proper limits of state 
power over interstate commerce, what be- 
comes of the age-old concept that one of the 
purposes for enacting the Commerce Clause 
was to eliminate burdensome trade barriers be- 
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tween the States? And, further, the dis- 
tinctions created by the Cooley case, and 
apparently affirmed in the Prudential case, 
would seem to be purely artificial if there 
is to be no judicial review of what the 
Congress, in its wisdom, deems to be not 
of national concern. 

The question which probably still remains 
submerged is whether the Court has 
definitely decided that under the Commerce 
Clause the Congress has the unrestricted 
right to decide whether an industry engaged 
in interstate commerce is of the type which 
does or does not require uniform regulation. 
Reading the Prudential decision literally, it 
has decided that Congress has this right. 
However, we have the somewhat anomolous 
situation of the Court itself deciding whether 
Congress is supreme after it has broken its 
silence, but with no certainty that the Court 


at a later date will not think differently, 
There is certainly nothing’in the Constitu- 
tion to prevent the Court from interceding 
at a later date and deciding that the Con- 
gress erred in its judgment in this regard. 
What I am saying is that it is doubtful the 
Court has conceded that the Congress has 
the unrestricted power to redefine the limits 
of state power over interstate commerce 
freed of all judicial intercession. 

Rather, the Court in abiding by the will 
of Congress, as expressed in the McCarran 
Act, has probably sought judicial consis- 
tency with the policy apparent in this legis- 
lation by conceiving that its will coincides 
with the will of Congress. The Court has 
not, in my opinion, “* * * drawn a red her- 
ring over the trail of the exercise of its 
free and untrammeled choice * * *,”* 
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4312 How. 299 (U. S. 1851). 

270 U. S. 87, 101 (1926); prior thereto nu- 
merous cases had followed the Cooley case. See 
Gilman v. Phila., 3 Wall 713 (U. S. 1865); Glou- 
cester Ferry Co. v. Penn., 114 U. S. 196 (1885); 
Brown v. Houston, 114 U. S. 622 (1885); Wil- 
mington Transp. Co. v. Cal. R. R. Comm., 236 
U. S. 151 (1915). 

% See Bikle, ‘““The Silence of Congress’’, 41 
Harv. L. Rev. 200 (1927); Dowling, ‘Interstate 
Commerce and State Power’’, 27 Va. L. Rev. 1 
(1940); Note 45 Col. L. Rev. 927 (1945). 

1% Pennsylvania v. Wheeling and Belmont 
Bridge Co., 13 How. 518, 579 (U. S. 1852). 


1 Pennsylvania v. Wheeling and Belmont 
Bridge Co., 18 How. 421 (1856). The bridge was 
declared a lawful structure by the Act of Con- 
gress of Aug. 31, 1852, Sec. 6, C. III, 10 Stat. 
110, 112. Since the second Wheeling case, the 
subject has, as a rule, been committed to the 
administration of the Secretary of War, acting 
through the Army Corps of Engineers. Cf. 
Union Bridge Co. v. United States, 20 U. S. 364 
(1907). 

18 Robbins v. Shelby Taxing District, 120 U.S 
489, 493 (1887). 

#140 U. S. 545 (1891). 

*” Clark Distilling Co. v. Western Md. Ry. Co., 
242 U. S. 311 (1917). 

71 135 U. S. 100, 109-19 (1890). 

= Thus the Court has held that the Constitu- 
tion denies the States power to establish work- 
men’s compensation laws applicable to injuries 
suffered by employees within the admiralty and 
maritime jurisdiction. Southern Pacific Co. v. 
Jensen, 244 U. S. 204 (1917). Congress appar- 
ently could not permit such state laws to op- 
erate; its legislative undertaking was deemed 
as in violation of the rule implied in the Con- 
stitution. Washington v. Dawson ¢ Co., 264 
U. S. 214 (1924). 

23 12 How. 299, 319 (U.S. 1851). 

* 303 U. S. 177, 189-90 (1938). 

* Ribble, ‘‘State and National Power Over 
Commerce,’’ 212 (1937). Compare, however, the 
language of the Court in the case of Morgan v. 
Commonwealth of Virginia, also decided on 
June 3, 1946. Query whether a declaration by 
the Congress that a state statute, such as was 
involved in the Morgan case, should be operative 
would be sustained by the Supreme Court short 
of evidence of the existence of a rational] factual 
basis for such national legislation. Cf. United 
States v. Carolene Products Co., 304 U. S. 144, 
146 (1938); Southern Pacific Co. v. Arizona, 325 
U. S. 761 (1945). See also Scott v. Donald, 165 
U. S. 58 (1897), wherein the Supreme Court 
apparently held that Congress did not intend 
to permit discrimination under the Wilson Act. 
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ON PROVING 


THE INSURED’S AGE 


By FRANCIS R. STODDARD 


Colonel Stoddard, a former Superintendent of 
Insurance of the State of New York, and an Arbi- 


i 


trator for the Greater New York Casualty Acqui- 
sition Cost Conference and the Greater New York 
Surety Acquisition Cost Conference is currently 
retained by several prominent Life Insurance Com- 


panies as Counsel, 


‘ECTION 155-1(d) of the New York In- 
\J surance Law provides in effect that no 
policy of ordinary life insurance shall be de- 
livered or issued for delivery in New York 
State unless it contains in substance: “A pro- 
vision that if the age of the person insured 
has been misstated, any amount payable 
or benefit accruing under the policy shall 
be such as the premium would have pur- 
chased at the correct age.” In effect, any 
provision may be substituted which in the 
cpinion of the New York Superintendent 
of Insurance is more favorable to a policy- 
holder. 


Section 161-1(c) of the New York Insur- 
ance Law provides in effect that no policy 
of group insurance shall be delivered or 
issued for delivery in New York State un- 
less it contains in substance: “A provision 
for the equitable adjustment of the pre- 
mium, or, if the amount of insurance de- 
pends upon the age of the insured, for 
the equitable adjustment of the amount of 
insurance and the premium, in the event 
of a misstatement of the age of the person 
insured.” Another provision may be in- 
serted for this which in the opinion of the 
New York Superintendent of Insurance is 
more favorable to certificate holders, if any, 
or not less favorable to certificate holders 
and more favorable to policy holders. 


Section 163(d) of the New York Insur- 
ance Law provides in effect that no policy 
of industrial life insurance shall be delivered 
or issued for delivery in New York State 


unless it contains in substance the follow- 
ing provision: “A provision that if the age 
of the person insured has been misstated, 
any amount payable or benefit accruing 
under the policy shall be such as the pre- 
mium would have purchased at the correct 
age.”” A provision may be substituted which in 
the opinion of the,New York Superintend- 
ent of Insurance is more favorable to a 
policyholder. 


The usual policy provision as to age is 
as follows: “Age.—If the age of the insured 
has been misstated, the amount payable 
hereunder shall be such as the premium 
would have purchased at the correct age.” 
It can be seen that this provision follows 
closely the wording of the statute. 


Age Representation Previously 
a Warranty 


Previous to the passage of statutes on 
the subject, a representation as to age was 
a warranty and a misrepresentation was 
material and voided the policy—Schmitt v. 
National Life Association, 84 Hun. 128. 


The question of age concerns every appli- 
cation. It is important because many per- 
sons have been born in localities where 
there are no records or where the records 
have been destroyed and it is impossible 
to verify their statements as to age. An 
unscrupulous agent may advise an appli- 
cant to try for a lower premium by mis- 
stating his age. He is encouraged to do 
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this because the worse penalty that can 
happen if the truth is discovered is for the 
policy to be corrected, in which event the 
insured will get that amount to which he 
is entitled and no penalty is incurred for 
misrepresentation. There is a reward of a 
lower premium if the age is misrepresented 
and if that fact is not discovered by the 
insurance company. It has been stated that 
some unscrupulous agents use the argument 
in competition that their company expects 
the applicant to state his age as less than 
it really is. This statement is untrue. 
Nevertheless the dishonest agent hopes that 
the company will not learn the true age of 
the insured and that the policy will never 
be rewritten. Undoubtedly many insureds 
who have misrepresented their ages have 
been led to do so by the companies’ agents. 
Whether or not the companies’ agents have 
done this, the fact remains that the com- 
pany is not bound by the unauthorized act 
of the agent and the policy can be rewritten 
in the proper amount. 


Anti-Discrimination Law 


Section 209 of the New York Insurance 
Law provides that no life insurance com- 
pany shall make or permit any unfair dis- 
crimination between individuals of the same 
class and of equal expectations of life, in 
the amount or payment or return of pre- 
miums, or rates charged by it for policies 
of life insurance or annuity contracts, or 
in the dividends or other benefits payable 
thereon, or in any of the terms and con- 
ditions thereof. 


“Life expectancies are based upon the 
law of averages, reckoned by the average 
duration of life of persons of a given age. 
If insurance companies were permitted to 
extensively engage in the practice of insur- 
ing applicants at less than their true ages, 
unjust discrimination would result and the 
business be rendered unsound.”—Langan vw. 
United States Life Insurance Co., 2 CCH 
Life Cases 92, 95. 


It is no discrimination to rate up the 
age of a person.—Hilson v. Sun Life Assur- 
ance Company of Canada, 8 CCH Life Cases 
157. 

Judge Lehman wrote a leading opinion 
which held that: 


“Where a policy of insurance providing 
that if the age of the assured be misstated 


the amount payable should be such as the 
premium paid would have purchased at the 
correct age was issued upon the assumption 
that the insured was then sixty years of 
age, as stated in his application, when in 
fact he was sixty-six years of age, a recovery 
on the policy is limited to the amount of 
insurance the premium paid would have 
purchased at the correct age as the parties 
by their contract agreed.”—Edelson v. Metro- 
politan Life Insurance Co., 95 Misc. 218. 


Policy May be Reformed 


A life insurance company is entitled to 
have a policy reformed to show the true 
age of the insured and the amount of insur- 
ance which the premium actually charged 
would buy at the true age and also the 
guaranteed loan values and surrender op- 
tions corrected, where it appears that, by 
mutual mistake, the age of the insured was 
stated in the policy at less than his true 
age and that on discovery of the mistake 
the company requested the insured and the 
beneficiary to reform the policy so as to 
state the true agreement of the parties.— 
Metropolitan Life Insurance Co. v. Trilling, 
194 App. Div. 178. 


Not only may an action be brought to 
correct a policy by conforming its terms to 
the true age of insured, but also such an 
action may be brought to enjoin claimant 
from prosecuting any action for recovering 
disability benefits under the correction.— 
Prudential Insurance Co. v. Krulik, 7 CCH 
Life Cases 947, 


Such an action is not contrary to the 
incontestable clause. This is for the reason 
that the exclusion of a given risk from 
coverage or limitation of liability therefor, 
does not conflict with the incontestable 
clause.—New York Life Insurance Co. v. 
Veit, 294 N. Y. 222, 226, 10 CCH Life Cases 
944. Grenis v. Prudential Insurance Co., 154 
Misc. 867. Murphy v. Travelers Insurance 
Co., 134 Misc. 238. 


Documentary Evidence the Best 


The question arises as to what testimony 
is competent in order to show the age of 
the insured. The best evidence as to age 
is documentary evidence. Documentary evi- 
dence may be any written instrument to 
which the claimant did or did not affix his 
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signature and from which written instru- 
ment evidence material to the issues is sup- 
plied. In 22 Corpus Juris 791 it is stated: 
“A public document is one recording facts 
which may have been inquired into or taken 
notice of for the benefit of the public by an 
agent authorized and accredited for the 
purpose.” 


Public documents may include records 
generally, registers of births, baptisms, 
marriages, deaths and other registers, such 
as immigration, citizenship, election and 
license —Weoltin v. Metropolitan Life Insur- 
ance Co., 167 Misc. 382, 387; 91 Insurance 
Law Journal 760. 


Methods of Ascertaining and Proving Age 


1. Statement in Application. There may 
be recourse to the application to show 
insured’s representation as to age even 
though the application is not attached to the 
policy in accordance with Section 142(1) 
and 155(c) of the New York Insurance 
Law.—Edelson v. Metropolitan Life Insur- 
ance Co., 95 Misc. 218. Metropolitan Life 
Insurance Co. v. Trilling, 194 App. Div. 178. 
An endorsement on the policy with re- 
spect to the age of the insured may be 
deemed to be part of the policy. The accept- 
ance of the policy by a deceased with that 
endorsement thereon may be deemed to be 
a representation with respect to his age, 
upon which representation the premiums 
paid by the deceased were computed. 
Recourse to the application to prove the 
character of the representation made by 
the deceased with respect to his age is not 
indispensable in such a case although such 
recourse has been approved.—Campanaro v. 
Prudential Insurance Co., 236 App. Div. 803; 
80 Insurance Law Journal 64. 


2. Statement of Insured. A witness is 
competent to testify as to his own age. A 
party may not only testify as to his age, 
but his statements with reference thereto 
are admissible against him. The company 
by examining the claimant as to his age is 
not affected by the rule that a party, by 
examining a witness, makes him his own 
witness and thereafter cannot impeach him. 
When it is said that one cannot impeach 
his own witness by contradictory state- 
ments made out of court, this statement 
must be limited to the case of a witness 


who is not an adverse party.—Koester v. 
Rochester Candy Works, 194 N. Y. 92, 97-98. 
Woltin v. Metropolitan Life Insurance Co., 
167 Misc. 382, 384; 91 Ins. Law Journal 760. 
Wigmore on Evidence, Vol. 1, Section 667. 


The statements made out of court by a 
party-opponent are universally deemed ad- 
missible when offered against him. Wig- 
more on Evidence (3rd Ed. 1940) § 1048, 
cited in Pollack v. Metropolitan Life Insur- 
ance Co., 8 CCH Life Cases 1172. 


The rule governing admissions is appli- 
cable to a “party opponent.” The question 
arises whether a statement can be intro- 
duced when the one who made it is the 
insured and the party opponent is the bene- 
ficiary or assignee. An early case holds in 
the negative—Barnett v. Prudential Insur- 
ance Co., 91 App. Div. 435, 437. A later 
decision holds that such testimony is ad- 
missible.—Kass v. Metropolitan Life Insur- 
ance Co., 252 App. Div. 888; 90 Ins. Law 
Journal 500; aff’d. 278 N. Y. 512. 


The question also arises whether admis- 
sions by the insured are admissible in an 
action brought by his personal representa- 
tives, in other words by his executor or 
administrator. The Kass case seems to 
settle the fact that they are admissible. 


3. Birth Certificate. -A birth certificate 
is competent evidence of age. To be ad- 
missible the record must be connected with 
the person whose birth is established. A 
certified vital record kept by public authority 
is the best type of evidence. 


If a record is of a public nature, such 
as a record of a church in Europe which 
is kept by direction of the Supervisor of 
Schools and Churches, an exemplified copy 
of the entries relied on, without production 
of the original is admissible in New York. 
Section 956 of the former Code of Civil 
Procedure has no bearing upon the question. 
Such evidence was admissible at Common 
Law and Section 962 of the Code, now 
Section 344 of the Civil Practice Act, pre- 
serves evidence so admissible—Jacoby v. 


Order of Germania, 73 Hun. 602, 604. 


A certificate by a public official is only 
admissible as evidence of the truth of the 
fact certified, where an express authority, 
judicial or statutory, for the making of the 
certificate is shown.—3 Wigmore, Op. Cit., 
§ 1674. 


W HyunununuvenennneeeruuvneneneernegesneneerayceeneneenenegnenenuenenennnernneuvcennneesncenssvvevecaeuacengegegveyeqvqeuuensneeegeengcucgueaeeesessneU001 UU eeeeNeNNAAEAU TUT ENNANNANA THUS UAATUH UTNE 


INSURED’S AGE 


PAGE 383 





CODA ENDS 


A record kept and preserved in a church 
in Europe, but the keeping of which is 
optional and not by authority, may be 
properly. rejected.—Bradford v. Bradford, 
51 N. Y. 669, 670. 


In the State of New York certificates 
purporting to give the insured’s birthday 
must be properly certified in accordance 
with Section 329 of the Civil Practice Act, 
which is as follows: “Form of Certificate. 
Where a transcript, exemplification or cer- 
tified copy of a record or other paper, is 
declared by law to be evidence, and special 
provision is not made for the form of the 
certificate, in the particular case, the person 
authorized to certify, must state in his 
certificate that it has been compared by 
him with the original and that is a correct 
transcript therefrom and of the whole of 
the original.” 


Section 330 of the Civil Practice Act pro- 
vides that the certificate must be attested 
by a seal. Section 334 concerns proof of 
age of a child. Section 374(a) concerns 
the admissibility of certain written records 
which are made in the regular course of 
business. Section 382 concerns the proof 
of public records and papers. Section 398 
concerns the proof of foreign records and 
documents. Section 399 concerns copies of 
records of United States Courts. Section 
400 concerns records and documents in 
United States Departments. 


In a criminal proceeding, Penal Law § 817 
states that a transcript of the record of birth, 
recorded in any bureau of vital statistics 
or board of health, duly authenticated by 
its secretary, or under its seal shall be 
competent evidence upon the question of 
age of a child—Ford’s Law of Evidence, 
Vol. 3, page 2028. 


Federal Rule on Cfficial Records 


In the United States Courts, Rule 44 of 
the Rules of Civil Procedure or the Fed- 
eral Act of 1936 (28 U. S. C. A. § 695 e) 
states that an official record kept in a for- 
eign state or country may be evidenced by 
a copy attested by the officer having cus- 
tody of it, accompanied by a certificate that 
such officer has the custody of it. The cer- 
tificate should be made by the Secretary 
of the embassy, consul or by any officer in 
the foreign service of the United States 


stationed in the foreign state or country 
in which the record is kept, and authenti- 
cated by the seal of his office—N. Y. Life 
Insurance Co. v. Aronson, 5 CCH Life Cases 
608, 611. 


Identity 


An important question in connection with 
all kinds of certificates is the matter of 
identity. As to identity of a person with 
the person insured in the policy, similarity 
of name makes a prima facie case of iden- 
tity, according to long-established rules of 
law.—Douler v. Prudential Insurance Co., 143 
App. Div. 537, 539. Hatcher v. Rocheleau, 
18 N. Y. 86. Spiegel v. Empire Life Insur- 
ance Co., 96 N. Y. Supp. 201. Jackson v, 
Goes, 13 Johns 518, 523. Jackson v. King, 
5 Cow 237. Jackson v. Cody, 9 Cow 140, 
150. Spotten v. Keeler, 22 Abb. N. C. 105, 
110. Kabok v. Phoenix Mutual Life Insur- 
ance Co., 21 N. Y. St. Rep. 203. Blackburn 
v. Crawford, 3 Wall 189. 


The usual rule is that the identity of a 
person referred to in a certificate with the 
person referred to in the policy is presump- 
tively established by the identity of the 
name. In other words, identity of name is 
prima facie evidence of identity of person. 
The burden is thereafter on the claimant 
to deny that insured is the person men- 
tioned. Hoffman v. Metropolitan Life Insur- 
ance Co., 135 App. Div. 739, 742. Hartshorn 
v. Metropolitan Life Insurance Co., 55 App. 
Div. 471, 473. Doherty v. Metropolitan Life 
Insurance Co., 166 N. Y. Supp. 838. Layton 
v. Kraft, 111 App. Div. 842. Trebilcox v. 
McAlpine, 46 Hun. 469, 473. Stebbins v. 
Duncan, 108 U. S. 32. Wigmore on Evidence, 
Vol. 5 Section 529. 


If the claimant gives evidence that the 
record is not his, the company must furnish 
some evidence of identity of the person in 
addition to the similarity to the name on 
the record. The mere production of the 
certificate is then not sufficient —Sommer 
v. Guardian Life Insurance Co., 281 N. Y. 
508; 2 CCH Life Cases 1055. Wigmore on 
Evidence, Section 2529. Greiman v. Pru- 
dential Insurance Co., 7 CCH Life Cases 


734, 735. 


4. Who Other than the Insured may Tes- 
tify as to Age of Insured: A parent may 
testify as to child’s birth, Jacoby v. Order 
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of Germania, 73 Hun. 602, 603 but, an old 
afidavit made by father of insured is in- 
competent to show the falsity of a statement 
as to age—Bowen v. Preferred Accident 
Insurance Co., 82 App. Div. 458; aff’d. 175 
N. Y. 497. 

A brother or sister .may testify as to 
insured’s age.—Jacoby v. Order of Germania, 
73 Hun. 602, 603. Messinger v. Prudential 
Insurance Co., 32 N. Y. Supp. (2d) 48, 53. 
Meehan v. Supreme Council, 95 App. Div. 
142, 144. Hartshorn v. Metropolitan Life 
Insurance Co., 55 App. Div. 471, 474-475, 
and the testimony of an older brother is 
substantial evidence.—The Columbian Na- 
tional Life Insurance Co. v. Goldberg, 8 CCH 
Life Cases 1122, 1124, but the brother or 
sister must be in a position to know the facts. 
—Bowen v. Preferred Accident Insurance Co., 
82 App. Div. 458. Hogan v. Mutual Aid As- 


sociation, 75 Hun. 271. 


A letter written by a deceased brother 
is incompetent.—Bowen v. Preferred Acct- 
dent Insurance Co., 68 App. Div. 342; the 
wife of an insured may testify as to his 
age.—Jacoby v. Order of Germania, 73 Hun. 
602, 603. Stewart v. Prudential Insurance 
Co., 6 CCH Life Cases 999; depositions of 
deceased sisters in other proceedings have 
been held to be incompetent.—New York 
Life Insurance Co. v. McQuie, 1 CCH Life 
Cases 493. 


The written declaration of a deceased wife 
may be received in evidence if a proper 
foundation is laid.—Kass v. Metropolitan 
Life Insurance Co., 252 App. Div. 888; 90 
Insurance Law Journal 500, aff’d 278 N. Y. 
512, and an acquantance may testify as to age 
but he must give facts —Meehan v. Supreme 
Council, 95 App. Div. 142, 145, opinion evi- 
dence from acquaintances not being con- 
vincing.—Bernard v. Metropolitan Life Insur- 
ance Co., 8 CCH Life Cases 141, even though 
it has been received.—Campbell’s Funeral 
Service, Inc. v .Peoples Industrial Life Insur- 
ance Co., 8 CCH Life Cases 366, 367. 

The statement of a child concerning the 
age of his parent has been held to be hear- 
say and hence incompetent. It is not part 
of a family tradition—Kass v. Metropolitan 
Life Insurance Co., 252 App. Div. 888; 90 
Insurance Law Journal 500; aff’d. 278 N. Y. 
512. It is significant when witnesses are 
not called who are in a position to know 


the age of the claimant.—Campbell’s Funeral 
Service, Inc. v. Peoples Industrial Life Insur- 
ance Co., 8 CCH Life Cases 366, 367. 


5. Expert Evidence. Testimony regard- 
ing such common matters of every-day life 
as age is placed in the category of fact 
rather than that of conclusion or opinion. 


—Ford’s Law of Evidence, Vol. 1, Page 51. 


Civil Practice Act § 334 provides for ex- 
pert testimony by doctors to decide the 
age of children. Penal Law §817 covers 
the same ground in a criminal proceeding. 
—Ford’s Law of Evidence, Volume 3, page 
2028. 


It is well settled that expert evidence is 
proper when the age of a child is at issue, 
and it has often been received concerning 
the age of an absent adult; but to entitle 
such evidence to any weight, the facts and 
circumstances upon which the opinion is 
based should be given and the witness 
should first describe as far as practicable 
the appearance of the individual whose age 
is in question. It is, however, common 
knowledge that an opinion is ordinarily of 
but little value as to the real age of a 
person between the ages of thirty and 
sixty.—Hartshorn v. Metropolitan Life Insur- 
ance Co., 55 App. Div. 471, 474. 


6. Pedigree. Pedigree is-the history of 
family descent which is transmitted from 
one generation to another by both oral and 
written declarations, and unless proved by 
hearsay evidence not competent in general 
issues it cannot, in most instances, be 
proved at all. Matters of pedigree consist 
of descent and relationship evidenced by 
declarations of particular facts such as 
births, marriages and deaths. In such cases 
hearsay evidence of declarations of persons 
who from their situation were likely to 
know, is admissible when the person mak- 
ing the declarations is dead. Before these 
declarations can be received in evidence, 
however, it must appear that the person 
making them was a member of the family 
whose descent is sought to be traced. 
Only slight proof of the relationship will 
be required, since the relationship of the 
declarant with the family might be as diffi- 
cult to prove as the very fact in contro- 
versy. Cases of pedigree are peculiar in 
that they depend almost exclusively upon 
presumption, which is a process of probable 
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reasoning from facts established or judi- 
cially noticed, and the weight to be given 
this character of evidence depends upon the 
facts surrounding each particular case.—- 
Layton v. Kraft, 111 App. Div. 842, 845, 846. 


Declarations relating to pedigree, although 
hearsay, are admissible on the principle that 
they are the natural effusions of persons 
who must know the truth and who speak on 
occasions when their minds stand in an even 
position without any temptation to exceed 
or fall short of the truth. Such declara- 
tions are received as a matter of necessity. 
Facts of pedigree are generally known to 
us by tradition and from the speech of 
members of the family.—Ford’s Law of Evi- 
dence, Volume 2, Page 1253. 


The term pedigree embraces not only 
descent and relationship, but birth, mar- 
riage and death, and the times when these 
events happened, and the rule permits hear- 
say evidence of deceased members of the 
family in any case involving pedigree.— 


Eisenlord v. Clum, 126 N. Y. 552, 563-567. 


It has been held that the admissibility 
of pedigree declarations is subject to the 
conditions that the declarant is dead, that 
the declarations were made ante litem motam, 
and that declarant was related by blood 
or affinity to the family of which he spoke. 
—Matter of Whalen, 146 Misc. 176. Aalholm 
v. People, 211 N. Y. 406. 


Declarations as to matters of pedigree are 
only admissible in a case of a pedigree that 
is in a genealogical controversy such as the 


right of succession to real estate. Where a 
judgment will simply establish a debt, or a 
company’s liability on its contract, the case 
is not one of pedigree, although questions 
of marriage, legitimacy, death or birth are 
incidentally involved.—Ford’s Law of Evi- 
dence, Volume 2, pages 1253-1254. In the 
case of an insurance policy age is not neces- 
sarily a part of pedigree or genealogy.— 
Kass v. Metropolitan Life Insurance Co., 252 
App. Div. 888; 90 Ins. Law Journal 500; 
aff'd 278 N. Y. 512. Bowen v. Preferred Ac- 
cident Insurance Co., 68 App. Div. 342, 343- 
344. Connecticut Mutual Life Insurance Co. 
v. Schwenk, 94 U. S. 593. 


In respect to pedigree the general rule 
is that an ancient record or document, if it 
comes from a custody which the court deems 
proper, and is itself free from any indica- 
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tion of fraud or invalidity proves itself.— 
Layton v. Kraft, 111 App. Div. 842, 847. 


7. Declaration of a Decedent Concerning 
Own Age. Declaration of a decedent as to 
his age is admissible.-—Kass v. Metropolitan 
Life Insurance Co., 252 App. Div. 888; 90 
Insurance Law Journal 500; aff’d 278 N. Y, 
512. Pollack v. Metropolitan Life Insurance 
Co:, 8 CCH Life Cases 1172, 1174. 


8. Baptismal Record. A baptismal record 
of a parish church is admissible-—Meehan 
v. Supreme Council, 95 App. Div. 142, 145; 
aff'd 194 N. Y. 577. Maxwell v. Chapman, 
8 Barbour 579, 582. Layton v. Kraft, 111 
App. Div. 842, 844. Hartshorn v. Metropoli- 
tan Life Insurance Co., 55 App. Div. 471, 
473. In a criminal proceeding, Penal Law 
§ 817 states that a copy of the record of 
baptism of any child, in any parish register 
or register kept in a church, or by a clergy- 
man thereof, or a certificate of baptism duly 
authenticated by the person in charge of 
such register, or who administered said 
baptism shall be competent evidence upon 
the question of age.—Ford’s Law of Evi- 
dence, Vol. 3, Page 2028. 

However, the register of baptism does not 
prove when the child was born, except that 
he was born before the baptism.—Jacoby v. 
Order of Germania, 73 Hun. 602, 604. Pfeuster 
v. Supreme Council, 60 Hun. 324, 327, which 
holds to the contrary, was not followed by 
the Meehan case and may no longer be con- 
sidered as good authority. 


9. School Record. School records may 
give information as to age. 


10. Sailing Record. A sailing record from 
a foreign port may furnish information as 
to age.—Woltin v. Metropolitan Life Insur- 
ance Co., 167 Misc. 382, 386; 91 Insurance 
Law Journal 760. 


11. Arrival Record. The age of immi- 
grants is a public record and is frequently 
available. When properly proved this is 
competent testimony as to age of the in- 
sured when used by the insurance company. 
—IVoltin v. Metropolitan Life Insurance Co., 
167 Misc. 382, 386; 91 Ins. Law Journal 760. 


12. Passport.. When applying for a pass- 
port a person must make an admission as 
to his age. When properly proved this may 
be used as evidence of age by the insurance 
company. 


eee 1 


ILJ-—JUNE, 1946 





erning 
as to 
bolitan 
88; 90 
N. Y. 


urance 


record 
feehan 
, 145; 
pan, 
‘. Te 
r0 poll- 
. 471, 
| Law 
rd of 
gister 
lergy- 
1 duly 
ge of 
said 
upon 


| Evie 


Ps not 
t that 
aby v. 
euster 
which 
ed by 


- con- 
may 


from 
on as 
nsur- 
rance 


mmi- 
ently 
lis is 
e in- 
pany. 
Co., 
| 760. 


pass- 
yn as 
may 
rance 


AOL LA ITUEEDEU AAA LAT DAERAH TAA TE 


13. Naturalization Petition. A petition for 
naturalization usually contains a statement 
of the applicant’s age. This may be used by 
the company when properly proved.—Wol- 
tin v. Metropolitan Life Insurance Co., 167 
Misc. 382, 386; 91 Ins. Law Journal 760. 
Metropolitan Life Insurance Co. v. Shalloway, 
11 CCH Life Cases 125. 


14. Naturalization Certificate. Certificate 
of citizenship issued to the claimant by the 
Department of Labor may show his age.— 
Woltin v. Metropolitan Life Insurance Co., 
167 Misc. 382, 385; 91 Ins. Law Journal 
760. But a naturalization certificate is not con- 
clusive as to age stated therein. It is only 
conclusive on the issue of citizenship.— 
Schnurman v. Metropolitan Life Insurance 
Co., 254 App. Div. 892. Messinger v. Pru- 
dential Insurance Co., 32 N. Y. Supp. (2d) 
48, 52. Pollack v. Metropolitan Life Insur- 
ance Co., 8 CCH Life Cases 1172. How- 
ever the statement of age in a naturalization 
certificate is convincing.—Kasher v. Conti- 
nental American Life Insurance Co., 2 CCH 
Life Cases 663. Metropolitan Life Insurance 
Co. v. Levy, 8 CCH Life Cases, 393, 394. 
It is most persuasive. It is made under 
oath. Probable knowledge of the possible 
consequences of falsification is conducive 


to accuracy.—Metropolitan Life Insurance Co. 
v. Brown, 45 Fed. Supp. 728; 7 CCH Life 
Cases 558. New York Life Insurance Co. v. 
Sikov, 33 Fed. Supp. 115. It has been held 
that records in naturalization proceedings 
cannot be collaterally impeached.—United 


States v. Nechman, 183 Fed. 788. United 
States v. Aakervik, 180 Fed. 137. These de- 
cisions do not support the argument that, in 
a controversy in which no question of 
citizenship is involved, the record in natural- 
ization proceedings must be deemed to have 
established for all purposes the birth date 
of a naturalized citizen—The Columbian 
National Life Insurance Co. v. Goldberg, 8 
CCH Life Cases 1122, 1124. 


15. Birth Records of Brothers and Sisters. 
When an insured is one of many children, 
information concerning his age may be ob- 
tained by getting the ages of all of his 
brothers and sisters. He may admit that 
he is older than one of them or evidence 
may be given that he is younger than 
another member of his family whose age 
can be proved.—Messinger v. Prudential In- 
surance Co., 32 N. Y. Supp. (2d) 48, 53. 


16. Birth Certificate of Insured’s Children. 
A birth certificate of an insured’s child may 
give ages of the parents. In many instances 
the Bureau of Vital Statistics requires this 
information. The United States Court has 
held that such certificates are admissible 
under 28 U. S. C. (1940 Ed.) § 695, which 
is the Federal statute providing for the 
admissibility of writings and records made 
in the regular course of business. Histori- 
cally, one of the theories for the admissi- 
bility of birth certificates and registers 
generally is that they are regular entries in 
the course of business. See 5 Wigmore on 
Evidence, Section 1643. The Court has held 
that the description of business in the Fed- 
eral Act was broad enough to include the 
keeping of records of births by a Bureau 
of Vital Statistics. Such a record should 
be received in evidence for what probative 
effect a jury may see fit to give it—Pollack 
v. Metropolitan Life Insurance Co., 8 CCH 
Life Cases 1172, 1174-1175. Metropolitan 
Life Insurance Co. v. Levy, 8 CCH Life 
Cases, 393, 394. 


17. Family Bible. The family bible may 
give information as to age. In a criminal 
proceeding, Penal Law §817 states that 
entries made in a family bible shall be com- 
petent evidence upon the question of age 
of a child.—Ford’s Law of Evidence, Vol. 3, 
page 2028. 

18. Family Record Book. A family record 
book may give information as to age. Who 
made the record is important. Printed 
genealogies give records of families but they 
are frequently unreliable. They are gener- 
ally used in connection with proving a 
pedigree. 

19. Circumcision Record. All Jewish male 
children are circumcized at a certain age. 
A record showing the date of circumcision 
may give information as to age. 


20. Bar Mitzvah. All Jewish male chil- 
dren as a rule have their bar mitzvah when 
attaining thirteen years and one day of age. 
A record showing the date of bar mitzvah 
gives information as to age but it may be 
entitled to little weight—Woltin v. Metro- 
politan Life Insurance Co., 167 Misc. 382, 
387-388; 91 Ins. Law Journal 760; it is how- 
ever significant—Messinger v. Prudential 
Insurance Co., 32 N. Y. Supp. (2d) 48, 53. 


21. Confirmation Record. The Roman 
Catholic Church requires confirmation usually 
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at the age of twelve or thirteen though con- 
firmation may later be had at any age. The 
confirmation record might give information 
as to age. Some Protestant Churches also 
have confirmation.—Messinger v. Prudential 


Insurance Co., 32 N. Y. Supp. (2d) 48, 53. 


22. Marriage Records. A marriage register 
proves the fact of marriage and the date as 
recorded. It may contain a statement of 
ages of the parties.—Jacoby v. Order of Ger- 
mania, 73 Hun. 602, 604. Layton v. Kraft, 
111 App. Div. 842, 844. 


Section 372 of the Civil Practice Act con- 
cerns a marriage certificate as evidence. 
“An original certificate of a marriage, within 
the state, made by the minister or magis- 
trate by whom it was solemnized; the 
original entry thereof made, pursuant to 
law, in the office of the clerk of a city or! 
a town within the state; or a copy of the 
certificate, or of the entry, duly certified, 
is presumptive evidence of the marriage.” 


23. Department of Health Record. Sec- 
tion 1175 of the Néw York City Charter 
permits the Board of Health to determine 


what documents may be made public.— 
Matter of Allen, 205 N. Y. 158. 


24. Hospital Record. A hospital record 
may be received in evidence. The purpose 
of the legislature in enacting Section 374-a 
of the Civil Practice Act was to permit a 
writing or record, made in the regular 
course of business, to be received in evi- 
dence without the necessity of calling as 
witnesses all of the persons who had any 
part in making it, provided the record was 
made as part of the duty of the person mak- 
ing it, or on information imparted by per- 
sons who are under a duty to impart such 
information.—Pollack v. Metropolitan Life 
Insurance Co., 8 CCH Life Cases 1172, 1175- 
1176. Scheiner v. Metropolitan Life Insur- 
ance Co., 236 App. Div. 24, 26; 79 Ins. Law 
Journal 874. The Court of Appeals has 
assumed that hospital records are admissible 
in evidence.—Sommer v. The Guardian Life 
Insurance Co., 281 N. Y. 508; 2 CCH Life 
Cases 1055, 1057. It must not, however, be 
the means of introducing hearsay testimony. 
—Geroeami v. Fancy Fruit & Produce Co., 
249 App. Div. 221, 223. Wolf v. Kaufmann, 
227 App. Div. 281. Cottrell v. Prudential 
Insurance Co., 260 App. Div. 986. 


Identity of name in a hospital record with 
that of insured raises a presumption of 
identity of person even though one name 
has a middle initial and the other has none. 
—Hoffman v. Metropolitan Life Insurance Co,, 
141 App. Div. 713, 715. 


Hospital records of diagnosis and treat- 
ment are usually held to be covered by stat- 
utes which, like Civil Practice Act § 352 and 
§ 354, forbid physicians from disclosing 
confidential information acquired while at- 
tending a patient in a professional capactiy. 
In this connection see § 149(4) of the New 
York Insurance Law. This, however, does 
not prevent disclosure of a properly authen- 
ticated record of the patient’s name, address, 
age, etc., provided there is no disclosure of 
diagnosis or treatment.—Kaplan v. Manhattan 
Life Insurance Co., 3 CCH Life Cases 35, 
37. A hospital record is admissible under 
374-a Civil Practice Act to show all except 
privileged matter—Palmer v. John Hancock 
Mutual Life Insurance Co., 150 Misc. 669. 
Sommer v. Guardian Life Insurance Co., 253 
App. Div. 763. Erickson v. Commercial Cas- 
ualty Insurance Co., 265 App. Div. 327, 330. 
Rubin v. Equitable Life Assurance Society, 
269 App. Div. 677. A record from a clinic 
is treated the same as one from a hospital. 
—Donler v. Prudential Insurance Co., 143 
App. Div. 537, 539. 


25. Death Certificate. Statements in the 
death certificate furnished with the proofs 
of death are competent evidence as admis- 
sions by plaintiff—Palmer v. John Hancock 
Mutual Life Insurance Co., 150 Misc. 669; 
83 Ins. Law Journal 118. Hoffman v. Metro- 
politan Life Insurance Co., 135 App. Div. 
739, 741. A certified death certificate is 
not competent unless it was filed as part of 
the proofs of death—.Cirrincioni v. Metro- 
politan Life Insurance Co., 223 App. Div. 461, 
463; 71 Ins. Law Journal 61. Kaufman v. 
Metropolitan Life Insurance Co., 200 N. Y. 
Supp. 559. Unless the death certificate is 
relied on and adopted by the claimant as 
part of the proofs of death, it is not admis- 
sible as to evidence of the facts therein.— 
Flynn v. Metropolitan Life Insurance Co., 
252 App. Div. 78, 80; 89 Ins. Law Journa/ 
1411. 


As in the case of other certificates, the 
identity of the person referred to in the 
death certificate with the person referred to 
in the policy of insurance is presumptively 


Vuvvoeanvvvnvanngaveeannuaneunnannnucoueveninnageevenegtnnnnenneneneustcaveueneeneegg ceca vUengnusnnanneennnannaaauineaennvenueeuevnneanaannuesevaegaanacaaavenosuevvoevneeveaeenaavncivecivenvagncnes vnunet 


PAGE 388 


ILJ-JUNE, 1946 


esta 
man 


App 
26 


of t 
deat 
deat 
the 

faci 
the 

are 

or e 
tual 
213: 
Equ 
345, 
266 
Em 
137 

Fay 
Mis 
Ins 
Pro 
Lec 


anc 


I 
tha 
cor 
are 
pla 
the 
Ha 
117 


Di 
Ve 


2 





GAHAN 


| with 
on of 
name 
none, 
ce Co., 


treat- 
' Stat- 
2 and 
losing 
le at- 
actiy, 
New 
. does 
ithen- 
dress, 
ire of 
hattan 
es 35, 
under 
xcept 
ncock 
. 669. 
., 253 
l Cas- 
Gow 
Iclety, 
clinic 
spital, 
, 143 


n the 
roofs 
dmis- 
ncock 
669; 
letro- 
Div. 
ite is 
art of 
[etro- 
. 461, 
an VU. 
Ny Se 
ate is 
nt as 
dmis- 
ein.— 

Co., 


urna) 


;, the 
1 the 
ed to 
tively 


vnunet 


946 


MLL LULL LMC CLL COLL boo 


estabished by the identity of name.—Hoff- 
man v. Metropolitan Life Insurance Co., 135 
App. Div. 739, 742. 


26. Proofs of Death. Sometimes the age 
of the insured is stated in the proofs of 
death. The statements in the proofs of 
death do not constitute hearsay. Rather 
the proofs of death must be viewed as prima 
facie evidence of a voluntary admission by 
the claimant that the facts therein recited 
are true. They are binding until corrected 
or explained.—Rudolph v. John Hancock Mu- 
tual Life Insurance Co., 251 N. Y. 208, 212, 
213; 73 Ins. Law Journal 685. Wachtel v. 
Equitable Life Assurance Society, 266 N. Y. 
345, 351. Apter v. Home Life Insurance Co., 
266 N. Y. 333, 336; 85 Ins. Law Journal 232. 
Emanuele v. Metropolitan Life Insurance Co., 
137 Misc. 542, 547; 75 Ins. Law Journal 563. 
Fay v. Metropolitan Life Insurance Co., 119 
Misc. 715, 716. Becker v. Metropolitan Life 
Insurance Co., 99 App. Div. 5, 8. Levy v. 
Prudential Insurance Co., 147 Misc. 217. 
Leonard v. John Hancock Mutual Life Insur- 
ance Co., 76 Misc. 529. 


It is a condition precedent to recovery 
that the proof of death be filed with the 
company. Its admissions against interest 
are binding on the claimant; unless ex- 
plained, they are conclusive evidence of 
the truth of its contents—DeMarco v. John 
Hancock Mutual Life Insurance Co., 146 Misc. 
117; 80 Ins. Law Journal 1009. Cirrincioni 
v. Metropolitan Life Insurance Co., 223 App. 
Div. 461, 463; 71 Ins. Law Journal 61. 
Vecchio v. Metropolitan Life Insurance Co., 
224 App. Div. 301, 303; 71 Ins. Law Jour- 
nal 730. 


In Joyce on Insurance (2nd Edition) 
Section 3772, page 6175, the rule is stated 
as follows: 

“Proofs of death are held admissible in 
favor of the company and against the plain- 
tiff as admissions by him; that is, they are 
admissible as prima facie evidence of the 
truth of the facts stated therein against the 
beneficiary and on behalf of the company; 
but the whole of such preliminary proofs 
must be taken together and although they 
may be explained or rebutted, still if they 
are not contradicted or explained, they are 
conclusive of his right to recover.”—Pierre 
v. Liberty Industrial Life Insurance Co., 162 
So. Rep. 217; 85 Ins. Law Journal 972. 


If claimant does not desire to have the 
proofs of death used as evidence against 
his claim, he should submit with the proofs 
a protest that the facts therein alleged as 
to the age of deceased are untrue—Rudolph 
v. John Hancock Mutual Life Insurance Co., 
251 N. Y. 208, 213; 73 Ins. Law Journal 685. 
Emanuele v. Metropolitan Life Insurance Co., 
137 Misc. 542, 545; 75 Ins. Law Journal 563. 
Wachtel v. Equitable Life Assurance Society, 
266 N. Y. 345, 351; 85 Ins. Law Journal 234. 
Santos v. John Hancock Mutual Life Insur- 
ance Co., 245 App. Div. 198; 85 Ins. Law 
Journal 1241. In the absence of any ex- 
planation or other evidence, the statement 
in the proofs of death as to the age of the 
deceased should be deemed to establish the 
fact so stated. This has been the law for 
many years.—Schmitt v. National Life Asso- 
ciation, 84 Hun. 128. While proofs of death 
are conclusive if unexplained, when ex- 
plained they lose their significance, provided 
the jury accepts the explanation—Hirsch v. 
N. Y. Life Insurance Co., 267 App. Div. 404, 
407. Wachtel v. Equitable Life Assurance 
Society, 266 N. Y. 345, 351. Schneider v. 
John Hancock Mutual Life Insurance Co., 20 
N. Y. Supp. (2d) 589, 590. Malchak v. 
Metropolitan Life Insurance Co., 134 Misc. 
640, 644; 73 Ins. Law Journal 847. Jensen 
v. Continental Life Insurance Co., 28 Fed. 
(2d) 545. Monticino v. Metropolitan Life 
Insurance Co., 227 App. Div. 651. 


A claimant may not offer only a part of 
the proof of death in evidence. This state- 
ment is important because a claimant may 
try to offer in evidence all of the proof of 
death except that which conveys information 
as to age of deceased.—Belsky v. New York 
Life Insurance Co., 255 App. Div. 288. It 
seems to be immaterial whether the proofs 
of death are on the company’s forms or 
whether they constitute separate documents. 
—Scheiner v. Metropolitan Life Insurance 
Co., 236 App. Div. 24, 26; 79 Insurance Law 
Journal 874. Rudolph v. John Hancock Mu- 
tual Life Insurance Co., 251 N. Y. 208; 73 
Insurance Law Journal 685. Where a 
physician sends the information directly to 
the company, the claimant is not bound.— 
Aldridge v. Aetna Life Insurance Co., 204 
N. Y. 83. Leonard v. John Hancock Mutual 
Life Insurance Co., 76 Misc. 529, 531. Bar- 
nett v. Prudential Insurance Co., 91 App. 
Div. 435. An admission in the proofs of 
death as to age which, on its face, purports 
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to be mere hearsay and not a matter of 
personal knowledge, is inadmissible as a 
declaration against interest—Maher v. Em- 
pire Life Insurance Co., 110 App. Div. 723, 
726. It is immaterial whether one signing 
the physician’s statement in the proof of 
death is proved to be a physician because 
the statement made is not admissible as 
that of the person making it but as an ad- 
mission on the part of the person presenting 
the proofs of death—Naudzius v. Metropoli- 
tan Life Insurance Co., 74 Ins. Law Journal 
692; 136 Misc. 167, 168. 


27. Proofs of Disability. Proofs of claim 
for disability submitted by an insured to his 
insurer may contain statements as to age. 
When the proofs have been submitted by 
the insured as part of his proof of disability, 
the same legal rule as to admission of testi- 
mony applies to them as applies to proofs 
of death—Hirsch v. New York Life Insurance 
Co., 267 App. Div. 404, 407. Levine v. Trav- 
elers Insurance Co., 83 Insurance Law Journal 
1470. 


28. Coroner’s Inquest. The age of an 
insured may be contained in the minutes or 
finding of a coroner’s inquest. It has been 
held that the testimony of a witness before 
coroner may be used for impeachment pur- 


poses if his testimony in subsequent liti- 
gation is contrary to that given by him 
before the coroner. 


Coroners’ verdicts are not admissible as 
independent evidence unless made so by 
Statute. Except in the case of infant bene- 
ficiaries they will be received in evidence as 
admissions against interest if attached to or 
made a part of the proofs without qualifi- 
cation by the beneficiary or his agent. While 
admissible against interest, yet they are 
prima facie but not conclusive proof of the 
facts recited therein. They may be cor- 
rected, explained or contradicted but are 
binding on the beneficiary if not corrected 
or contradicted. The insurer may require 
coroners’ verdicts to be furnished as part 
of the proofs of death if so provided in the 
insurance contract.—The Admissibility of 
Coroners’ Verdicts in Association of Life 
Insurance Counsel Proceedings, Volume 5, 
Pages 237, 238. 

In New York State it has been held that 
a death certificate, issued by the coroner, 
conforms to Section 377 and Section 391 
of the Public Health Law and is properly 


received in evidence as presumptive evidence 
of the facts stated therein —Scott v. Empire 
State Degree of Honor, 204 App. Div. 530, 
If the coroner’s findings are filed as part of 
the proofs of death and the claimant denies 
their truth, the claimant should file a state- 
ment with the company at the same time 
that he claims that the findings are untrue.— 
Goldschmidt v. Mutual Life Insurance Co., 
102 N. Y. 486. A coroner’s findings have 
been excluded when not filed as part of the 
proofs of death.—Louis v. Connecticut Mu- 
tual Life Insurance Co., 58 App. Div. 137.; 
affirmed without opinion 172 N. Y. 659. 


29. Chauffeur’s License. An application 
made for a chauffeur’s license may show an 
admission by the insured as to his age. This 
can be used against him.—Woltin v. Metro- 
politan Life Insurance Co., 167 Misc. 382, 
385-386; 91 Ins. Law Journal 760. 


30. Registration Record. When a person 
registers to vote, he is obliged to tell his 
age. A certificate may be obtained from 
the Board of Elections which will give the 
answers given at the time of registration. 
If properly proved, these statements made 
by the insured may become competent evi- 
dence of admissions made by the insured.— 
Woltin v. Metropolitan Life Insurance Co., 
167 Misc. 382, 385; 91 Ins. Law Journal 760. 
When contradictory, they have little proba- 
tive weight—Messinger v. Prudential Insur- 
ance Co., 32 N. Y. Supp. (2d) 48, 51. 


31. Census Records. Census records are 
not competent evidence because they are 
hearsay.—Maher v. Empire Life Insurance 
Co., 110 App. Div. 723, 727. Messinger v. 
Prudential Insurance Co., 32 N. Y. Supp. (2d) 
48, 51. 


32. Labor Department Certificate. A cer- 
tificate of citizenship may be obtained from 
the Labor Department. This may have on 
it the age of the person affected. 


33. Social Security Records: Social Se- 
curity Records may contain information as 
to age of the person affected. 


34. Application made to Another Insurer 
by Insured. An application by insured to 
another company, tending to contradict a 
statement by him, should be received in 
evidence.—Lynch v. Germania Life Insurance 
Co., 132 App. Div. 571. Metropolitan Life 
Insurance Co. v. Shalloway, 11 CCH Life 
Cases 125 (offered by claimant). It must 
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be shown, however, that the other applica- 
tion was made by the claimant.—T7rudden 
v. Metropolitan Life Insurance Co., 50 App. 
Div. 473; same case 69 App. Div. 392. 


An application for membership in a lodge 
is without value as proof of age when it is 
unsigned and when there is no proof that 
the insured had any knowledge of the age 
stated therein—Metropolitan Life Insurance 
Co. v. Kanter, 1 CCH Life Cases 705, 706. 
When the date of such other application is 
long before any question arose as to his 
insurance, claimant may submit such appli- 
cation on his own behalf.—Messinger v. 
Prudential Insurance Co., 32 N. Y. Supp. (2d) 
48, 51, 53. 


Fraternal benefit societies have records 
of the birth dates of their members and such 
a record is highly credible evidence.— 
Bernard v. Metropolitan Life Insurance Co., 
8 CCH Life Cases 141. 


35. Application made by Insured’s Child to 
an Insurer. In many applications for life 
insurance, the age of the parents must be 
given by the applicant as part of family 
history. Such evidence is incompetent and 
hearsay. It is not part of the family tradi- 
tion. Age is not necessarily a part of 
pedigree or genealogy.—Kass v. Metropolitan 
Life Insurance Co., 252 App. Div. 888, 889. 


36. Union Records: Many labor organiza- 
tions make a record of the age of their 
members. Frequently laudatory articles 
written by fellow members of social or labor 
organizations give information as to the age 
of deceased members. It is always advisable 
to learn if the claimant has joined any organ- 
ization and to investigate whether such or- 
ganizations have made a record of his age. 


37. Selective Service Records. During both 
the first and second world wars men were 
subject to the draft depending on their ages. 
The fact that insured did not register as he 
should have done at his claimed age is nega- 
tive evidence and speculative.—Metropolitan 
Life Insurance v. Kanter, 1 CCH Life Cases 
705, 707. 

38. Veterans Administration Records. A 
certified record can be obtained from the 
Veterans Administration which will show 
claimants’ statements as to age.—Goldberg v. 
Hercules Life Insurance Co., 2 CCH Life 
Cases 585. 


39. Undertaker’s Certificate. An under- 
taker’s certificate which states the age given 
on a burial permit has been received in evi- 
dence.—Campbell’s Funeral Service, Inc. v. 
Peoples Industrial Life Insurance Co., 8 CCH 
Life Cases 366. Pierre v. Liberty Industrial 
Life Insurance Co., 162 So. Rep. 217; 85 Ins. 
Law Journal 972. 


40. Burial Register. The burial register of 
a church has been received in evidence.— 
Layton v. Kraft, 111 App. Div. 842, 844-845. 


41.. Tombstone Inscription. A tombstone 
inscription frequently gives a birth date. 
Such inscriptions have been received in evi- 
dence.—Layton v. Kraft, 111 App. Div. 842, 
844. 


42. Inconsistencies. The proof offered by 
any claimant should always be studied to 
see if there are inconsistencies. For instance, 
a claim that insured was a grandparent at 
the age of 27 years is sufficient unusual and 
extraordinary to require further proof.— 
Hartshorn v. Metropolitan Life Insurance Co., 
54 App. Div. 471, 474. A verdict was set aside 
as against the weight of evidence, when the 
age stated in the application showed that, if 
true, the insured must have married at the 
age of eleven and one-half years of age, that 
her first child was born before she was 
thirteen years of age and that her second 
child was born before she was fifteen —New 
York Life Insurance Co. v. McQuie, 1 CCH 
Life Cases, 493, 495. 


Evidence on the subject of age, in order to 
rebut documentary evidence, must be rea- 
sonably strong and convincing.—Campamaro 
v. Prudential Insurance Co., 235 App. Div. 
702; 78 Insurance Law Journal 1235. 
Whether age has been misstated is gener- 
ally a question for the jury.—Unterberg v. 
New York Life Insurance Co., 172 N. Y. 
Supp. 241. ; 


The usual understanding of the common 
phrase “attaining age 15” is undoubtedly 
that the person has reached his 15th birth- 
day.—Watkins v. Metropolitan Life Insurance 
Co., 8 CCH Life Cases 16. New York Life 
Insurance Company v. The Federal National 
Bank, 9 CCH Life Cases 1074. 


An actuary may testify as to the amount 
payable at correct age—Jackson-Robertson 
v. Louisiana Industrial Life Insurance Co., 
Inc., 1 CCH Life Cases 574; 2 CCH Life 
Cases 1111, 1112. 
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Presumptions and Burden of Proof 


In any trial where there is a question as 
to age, the claimant makes out a prima facie 
case on offering the policy on evidence.— 
Goell v. United States Life Insurance Co., 265 
App. Div. 735, 736; 8 CCH Life Cases 637; 
11 CCH Life Cases 38. 


The plaintiff has the advantage of a 
presumption that the age stated in the 
policy is the true age. This presumption 
stands until rebutted by evidence which 
may fairly satisfy the jury that the in- 
sured was in fact of some other age 
which would preclude claimant’s right to any 
recovery.—Goell v, United States Life Insur- 
ance Co., 265 App. Div. 735, 736; 8 CCH 
Life Cases 637; 11 CCH Life Cases 38. 
When evidence is produced by the company 
showing the true or approximate age of the 
insured, the presumption that the age in the 
application or the policy is correct is over- 
come.—Kass v. Metropolitan Life Insurance 
Co., 252 App. Div. 888, 889; 90 Ins. Law 
Journal 500. When the prima facie case 
made by the claimant by offering the policy 
in evidence has been overcome by substan- 
tial evidence offered by defendant to the 
effect that the age of the insured is greater 
than that stated in the policy, a verdict 
should be directed for the company if the 
plaintiff offers no further evidence.—Campa- 
naro v. Prudential Insurance Co., 235 App. 
Div. 702, 703; 78 Ins. Law Journal 1235. 


In the case of an action brought for dis- 
ability benefits, the wording of the policy is 
most important. Under the wording of cer- 
tain policies the obligation of a company to 
pay disability benefits or to waive payment 
of premium does not rest upon the existence 
of the disability of the insured but it is the 
receipt by the company before insured at- 
tains the age of sixty years of proof of 
disability, which is definitely made a condi- 
tion precedent to an assumption by it of 
liability —Epstein v. Mutual Life Insurance 
Co., 143 Misc. 587, 588; aff’d 236 App. Div. 
843; 79 Ins. Law Journal 779. Goell v. United 
States Life Insurance Co., 265 App. Div. 735; 
55 New York Supp. (2d) 732. Birnbaum v. 
Mutual Life Insurance Co., 170 Misc. 83. Lin- 
coln National Life Insurance Co. v. Ghio, 
3 CCH Life Cases 990. Under the wording 
of some policies, however, proof of disa- 
bility need not be filed within a reasonable 
time after the inception of the disability 
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but on the contrary may be filed after in- 
sured becomes sixty years of age.—New 
York Life Insurance Co. v. Levine, 9 CCH 
Life Cases 65. 


When a policy provides that disability 
benefits will be paid if insured becomes dis- 
abled before age sixty and later provides 
that proof must be received by company be- 
fore the anniversary upon which the in- 
sured’s age at nearest birthday is sixty years, 
the two are ambiguous and policy will be 
construed in favor of the insured.—Rosen- 
thal v. Equitable Life Assurance Society, 247 
App. Div. 755; aff’d 273 N. Y. 522; 86 Ins, 
Law Journal 46.—Philadelphia Life Insur- 
ance Co. v. Daugherty, 2 CCH Life Cases 653. 


In all cases where a person over a certain 
age is not covered by the policy, at the con- 
clusion of the entire case the burden of proof 
rests on the plaintiff claimant to establish 
his cause of action and not on the defendant 
company to establish that the policy did not 
cover plaintiff on account of age.—Goell v. 
United States Life Insurance Co., 55° Sup. 
(2d) 732; 11 CCH Life Cases 38. 


Payment Made in Error 

Sometimes companies have paid the face 
amount of policies without any knowledge 
of the fact that there has been a misrepre- 
sentation as to age. In the absence of fraud 
an insurance company which executes its 
contract of insurance by paying the amount 
specified therein cannot recover back such 
payment on the ground that it subsequently 
has discovered facts which would have jus- 
tified it in withholding the payment.— 
Schwartz v. Equitable Life Assurance So- 
ciety, 266 App. Div. 231; aff’d 291 N. Y. 771. 
Frad v. Columbia National Life Insurance Co., 
9 CCH Life Cases 1101. N. Y. Life Insurance 
Co. v. Guttenplan, 284 N. Y. 805; affirming 259 
App. Div. 1004. Matter of McLaughlin, 263 
App. Div. 595; aff’d 289 N. Y. 738. When, 
however, the facts are such that fraud can 
be assumed, then the company can recover 
back the payment made.—New York Life In- 
surance Co. v. Veit, 294 N. Y. 222, 10 CCH 
Life Cases 944. 


A court has held in case of an industrial 
policy that wide divergence in age does not 
impart an actual intent to deceive in all cases. 
—Mutual Savings Life Insurance Co. v. 
Brown, 9 CCH Life Cases 593. However a 
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wide divergence in age may be evidence of 
a collusion or secret common understanding 
between beneficiary and agent which vitiates 
the policy.—Lucas v, American Bankers In- 
surance Co., 141 So. Rep. 394; 79 Ins. Law 
Journal 501. 


When a company has an age limit over 
which it does not accept insureds, this fact 
should be properly proved. Parole testimony 
as to the regulations of a company is not 
admissible, where such regulations are printed 
or written. The rules themselves are the 
best evidence, and an employee may not 
testify as to them without producing them. 
—2 Jones on Evidence, 2nd Edition, Page 1420, 
§ 766. 20 Am. Juris, Page 373, § 415. 29 Am. 
Juris, Page 1100, § 1467. 8 Couch on Insur- 
ance, Page 7041, § 2177. Where the age limit 
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is set out in the rate book, the rate book is 
the best evidence. This rate book is admis- 
sible if properly proved for the purpose of 
showing that there is no rate on a person 
over a certain age. If there is a regulation 
of the company prohibiting the issuance of 
policies to a person over a certain age, the 
printed by-laws or resolution duly adopted 
by the company to make such a regulation 
valid is the best evidence.—North Carolina 
Mutual Life Insurance Co. v. Banks, 4 CCH 
Life Cases 912, 914. 


The delay of an insurer in investigating 
the age of the insured and seeking reforma- 
tion of the policy does not constitute /aches 
since the insured has not been prejudiced by 
the delay— Metropolitan Life Insurance Co. 
v. Levy, 8 CCH Life Cases 393. 
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Whose Face Was Red ? 


A truck driver struck a state highway bridge and damaged it in the approxi- 
mate amount of $100,000. No report of the accident was made to the Highway 
Patrol. The judge made no record of the charge, since he was of the opinion that 
there was no law applicable to accidents of this type. The Attorney General 


. face 
iolen thought otherwise. Section 189.580 of the Kentucky Revised Statutes requires the 
‘epre- operator of a vehicle involved in an accident resulting in total property damage 
fraud to an apparent extent of $50 or more to forward a written report of the accident 
5 its to the State Highway Patrol. Violators are subject to a penalty of not less 
nount than $10 nor more than $100.—Opinion of the Kentucky Attorney General, March 
such 28, 1946. 

ently 

- Pedestrian’s Right Overrides Governor's Veto 

> So- The Governor vetoed the resolution authorizing a suit to be instituted 
athe against the state for recovery by a pedestrian who was struck by a state highway 
e Co., truck. Could the claim be presented to the Board of Claims created at the regular 
ance session, 1946, of the General Assembly? The act creating the Board of Claims 
ie 259 provides for compensation to persons damaged as a result of negligence in the 
1, 263 construction, re-construction, maintenance and policing of highways by the 
Vhen, Department of Highways. The Governor’s veto does not prohibit the injured 
1 can pedestrian from presenting his claim to the Board of Claims, nor does it prevent 
cover him from presenting a similar resolution at a future regular session of the General 
fe In- Assembly.—Opinion of the Kentucky Attorney General, April 9, 1946. 

CCH 

sited Municipal Swimming Pool Not Governmental Function 

s not The Montana Supreme Court has declared that the operation of a public 
cases. swimming pool is a proprietary rather than a governmental function of a munici- 
b pality, and liability for negligence in its operation may be imposed. Felton et al. v. 
ver a City of Great Falls, Montana Supreme Court, May 1, 1946, 
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The Effect of Discharge in Bankruptcyppc 


By HUBERT F. LAUGHARN, Referee in Bankruptcy 


Mr. Laugharn has been a bankruptcy law specialist for 25 years. 


Prior to his 


appointment as Referee in Bankruptcy he had acted as receiver and trustee in 

approximately 5,000 bankruptcy proceedings on the Pacific Coast. In permitting 

the reprinting of this article in this issue of the JOURNAL, Mr. Laugharn most 

kindly revised the original article to include court decisions appearing subsequent 
to the original publication. 


Can judgments recovered as a result of auto- 
mobile accidents be discharged by the subse- 
quent bankruptcy proceedings of the defendant? 


ECAUSE of the divergent views of the 

various courts throughout the country, and 
because of the fact that the question has not 
been directly answered by the Supreme 
Court of the United States, it will no doubt 
be impossible to fully and definitely answer 
the above question. 

An effort will be made to point out what 
may very well be a present swing of judicial 
opinion away from the 1904 dictum of the 
U. S. Supreme Court in the case of Tinker 
v. Colwell." The decision in this early case 
determined that a judgment for criminal 
conversation was as to the husband “a wil- 
ful and malicious injury to property” and 
therefore was excepted from the effect of 
the bankruptcy discharge of the defendant. 
Justice Peckham pronounced the dictum: 


“One who negligently drives through a 
crowded thoroughfare and negligently runs 
over an individual would not, as we sup- 
pose, be within the exception.” 


Throughout all of the following years 
that dictum has been of persuasive weight 
and has had great influence upon the various 
state and federal courts throughout the 
country. It is interesting to observe that 
the judgment in question was rendered in 
1899, the year following the enactment of 
the present Bankruptcy Act, and involved 
only the dischargeability of a judgment for 


criminal conversation. It was one of the 
first cases to determine non-dischargeability 
under Section 17 of the Bankruptcy Act, 
which said section provides in subdivision 
a(2) that a discharge in bankruptcy shall 
release a bankrupt from his provable debts 
except such as are “liabilities for wilful and 
malicious injuries to the person or property 
of another.” The Tinker case has been cited 
many times as the Supreme Court authority 
for the proposition that automobile accident 
judgments are dischargeable. Considering 
the date of the original judgment in ques- 
tion, the learned justice most certainly had 
in mind the negligent operation of a horse 
and buggy, and not of that present day in- 
strument of destruction, the automobile. 


Automobiles have become vehicles of ter- 
ror and destruction in the hands of the care- 
less and lawless, and the negligent or 
fast-riding horseman is a far cry to the 
drunk-crazed, law-violating, speed maniac. 
Yet the reasoning and legal adherence to 
the 1904 case remain. In fact, up to the 
present time, a majority of courts have ad- 
hered to the theory that negligence, how- 
ever gross, cannot produce a wilful and 
malicious injury. 

The approved practice has been to dele- 
gate to the various state courts the question 
of the interpretation of the effect of an 
order of discharge in bankruptcy, and it 
has been the apparent intent of the Supreme 
Court to allow the highest courts of the 
states to determine in each case whether or 


Deen EEE 
Reprinted from the Los Angeles Daily Journal of January 19, 1946, by permission. 
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not a particular automobile accident re- 
sulted in “wilful and malicious” injuries. 


While the Federal Court has paramount 
jurisdiction of the said matter, and may, ‘if 
it so desires, assume the said jurisdiction, 
it has been the announced policy of the 
United States Supreme Court to permit 
the Federal Courts to take jurisdiction only 
where unusual circumstances are present.’ 
It is only natural therefore that the many 
state courts of the forty-eight states have 
somewhat different views on the instant 
point under inquiry. 

One of the most recent cases illustrating 
this point this point is a matter which was 
originally determined by the writer, Jn re 
Parkening, 148 Fed. (2d) 210, in which the 
parties were relegated to the state court for 
a determination as to whether or not a cer- 
tain judgment for fraud was dischargeable. 
The United States Supreme Court denied 
certiorari October 8, 1945. In this case, fol- 
lowing the granting of the order of dis- 
charge, a creditor instituted execution pro- 
ceedings in the state court upon his judg- 
ment, and upon the defendant’s (bankrupt) 
asserting that he had received a discharge 
in bankruptcy, the creditor countered that 
the claim was not dischargeable under Sec- 
tion 17. When the state court upheld the 
contention of the creditor, the bankrupt 
came to the Bankruptcy Court, and during 
the course of his unsuccessful attempts to 
prevail upon the Bankruptcy Court to take 
jurisdiction, he allowed his time to appeal 
from the state court order to expire. 


One of the last determinations of the ques- 
tion was in the case entitled Breitowich (for 
Margaret Tharp) v. Standard Process Corpo- 
ration of the Illinois Appellate Court.’ The 
court determined that a certain judgment in 
an automobile accident case was a “wilful 
and malicious injury” to the defendant and was 
not dischargeable. The United States Su- 
preme Court, however, denied certiorari on 
January 29, 1945.4 A further discussion of 
the said Breitowich case will appear herein- 
alter. 


This case exemplifies a distinct trend in 
the judicial viewpoint of certain state and 
federal courts which have not seen fit to 
follow wholeheartedly the pronouncements 
of Justice Peckham and have taken instead 
a somewhat more moral and, possibly, su- 
perior legal position, and have held that 
certain automobile accident judgments are 
not dischargeable in bankruptcy. 


In speaking of the relationship between 
the defendant and the plaintiff’s wife, Jus- 
tice Peckham in the Tinker case said: 


“| . we think a wilful disregard of what 
one knows to be his duty, an act which is 
against good morals, and wrongful in and 
of itself, and which necessarily causes in- 
jury and is done intentionally may be said 
to be done wilfully and maliciously so as 
to come within the exception.” 


It is this very reasoning which has been 
adopted by those courts which have held 
that certain automobile accident judgments 
are not dischargeable upon the theory para- 
phrased from the above language: “wilful 
disregard of what one knows to be his duty 

. act which is against good morals .. . 
wrongful in and of itself . necessarily 
causes injury . . . done intentionally” etc., 
and these courts hold such language clearly 
fits the lawbreaking, speed maniac who runs 
through a red stop signal and crashes 
through a crowd of pedestrians who are 
standing or walking in full view of de- 
fendant. 


Thus we have this one case actually cited 
by the inferior courts to support their re- 
spective divergent views on both sides of 
the question. Those who hold that negli- 
gence, however gross, may not result in or 
constitute a wilful and malicious injury find 
support and solace in its dictum, and those 
who hold that the driver who operates his 
automobile illegally and with reckless disre- 
gard for the safety of others, and with an 
utter disregard of the consequences or with 
knowledge that an injury will be a probable 
result, creates, in the resulting accident, a 
wilful and malicious injury within the mean- 
ing of Section 17. 
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It is not intimated under this reasoning 
that all negligence action judgments are 
non-dischargeable, but only those where 
there are embracive pleadings and findings 
or verdicts to raise the charge into the field 
of gross negligence sufficient to charge the 
perpetrator with knowledge that the result- 
ing injury was a probable result as distin- 
guished from a possible result of his act. 


One of the first courts differing with the 
dictum of Justice Peckham was the Supreme 
Court of Vermont In the Matter of Ex Parte 
Cote, and in determining that the automo- 
bile accident was not dischargeable, this 
court adopted the following reasoning, to- 
wit: : 

“In a civil cause a presumption arises that 
an intelligent person intends the natural and 
legal consequences of his act. ‘<- ame 
malice necessary to bring the case within 
the exception need not be expressed malice, 

. proof of the malice implied in a wrong- 
ful act, done intentionally and without cause 
or excuse is sufficient. (Citing Tinker v. 
Colwell) ... We are of the opinion that the 
injury complained of was the direct result 
of force set in motion by the relator 
was without excuse or justification 
was doing a wrongful act in the violation 
of a statutory provision the act being 
unlawful and done intentionally and with- 
out cause and excuse, we hold that the act 
was a wilful and malicious injury . . 
within the exception.” 


However many courts have seen fit to hold 
that all automobile negligence judgments 
are dischargeable in bankruptcy. The case 
of Rogers v. Doody of the Connecticut Su- 
preme Court of Errors® is representative 
and the court there said: 


“It is apparent that the purpose of this 
section of the Bankruptcy Act was to pre- 
vent the intentional wrongdoer from escap- 
ing liability for his acts, and in the cases 
arising under it the courts have generally 
held that, to come within the exception, the 
injury inflicted must have been intentional, 
wrongful and without just cause or excuse. 
Tinker v. Colwell.” 


Thus we have the two opposing theories 
set up by the Vermont and Connecticut 
courts. However, in more recent years, 
what may be a swing in judicial reasoning 
has been observed in the decisions of other 


courts. For example, in the Brettowich case 
above referred to, in which the Supreme 
Court of the United States denied cer- 
tiorari,” the Illinois Court held that the 
judgment against a bankrupt was not dis- 
chargeable since it was for wilful and ma- 
licious injuries, inasmuch as the defendant 
negligently and carelessly drove his auto- 
mobile with the red light against him and 
struck and injured plaintiff.* 


The United States Supreme Court, how- 
ever, has announced its views (as expressed 
in the Tinker case) in a clear-cut and un- 
mistakable manner in connection with the 
dischargeability of judgments recovered in 
conversion cases. In the case of Kavanaugh 
v. McIntyre,’ it said: 


“In Tinker v. Colwell, we said, ‘In order 
to come within that meaning as a judgment 
for wilful and malicious injury to person or 
property, it is not necessary that the cause 
of action be based upon special malice so 
that without it the action cannot be main- 
tained’ and further, ‘A willful disregard of 
what one knows to be his duty, an act which 
is against good morals and wrongful in and 
of itself, and which necessarily causes injury 


‘and is done intentionally may be said to be 


done wilfully and maliciously so as to come 
within the exception.” 


The Breitowich case refers to and approves 
the prior cases of Reell v. Central Illinois 
Electric and Gas Company” and In re Greene" 
of the 7th Circuit. In the case of Reell v. 
Central Illinois Electric and Gas Company 
above, in 1942, the same Illinois Court said: 

“It is well settled that an intentional dis- 
regard of a known duty necessary to the 
safety of the person or property of another, 
and an entire absence of care for the life, 
person or property of others, such as ex- 
hibits a conscious indifference to conse- 
quences, makes a case of constructive or 
legal wilfulness, such as charges the person 
whose duty it was to exercise care with the 
consequences of a wilful injury.” 


Likewise the case of Jn the Matter of 
James E. Greene (James E. Greene v. Otis 
Lane)” of the 7th Circuit in 1937 determined 
that a judgment recovered in the Illinois 
State Court was not dischargeable, in which 
action it was alleged that the defendant 
“wholly disregarded his duty to exercise 
due care in the operation of his automobile.” 
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The Court said: 


“The term ‘wilful and malicious’ as used 
in the Bankruptcy Act in question need not 
involve actual malice, as we usually think 
of the term. . . . If an act, wrongful within 
itself, is done intentionally and in wilful 
disregard of what one knows to be his duty 
and which does, through necessity, cause 
an injury to another, it may be said, under 
the act, to be done wilfully and maliciously. 
Wilful and malicious injury, in the Bank- 
ruptcy Act, does not necessarily involve ha- 
tred or ill will as a state of mind, but arises 
from a wrongful act, done intentionally, 
without cause or excuse. (Tinker v. Col- 
well.)” 


On the other hand, it clearly appears that 
there must be something more in the charge 
than negligence. 


“By ‘wilful negligence’ is meant not strict- 
ly negligence at all, to speak exactly, since 
negligence implies inadvertence, and when- 
ever there is an exercise of will in a 
particular direction there is an end of inadver- 
tence, but rather an intentional failure to 
perform a manifest duty, which is important 
to the person injured, in preventing the in- 
jury, in reckless disregard of the conse- 
quences as affecting the life or property of 
another. Such conduct is not negligence 

. and the term ‘wilful negligence’... 
is a misnomer.” Tognazzini v. Freeman, 18 
C. A. 468. 


There may be wilfulness, wantonness, 
carelessness and negligence at the same 
time. 19 California Jurisprudence 677. 


In the California case of Harrington v. 
L. A. Railway Co.,™ (1903), the deceased was 
participating in a long distance bicycle race 
from Los Angeles to San Pedro, the “usual 
4th of July race”. “Riders (according to the 
court’s opinion) were going at a high rate 
of speed, probably twenty miles per hour.” 
At the time, the ordinance of Los Angeles 
prohibited (bicycle) speed on the streets in 
excess of 8 miles per hour. The complaint 
alleged that the motorman negligently and 
wantonly and with wanton and reckless indif- 
ference to the safety of plaintiff, drove and 
propelled the street car against defendant 
who was in sight of motorman. The ques- 
tion as to whether or not the judgment was 
dischargeable in bankruptcy was not at is- 
sue but the judgment might well have been 
held non-dischargeable since the Court said: 


“Although one might not have the actual 
intent to injure still if there is on his part a 
reckless indifference or disregard of the nat- 
ural or probable consequences of doing or 
omitting to do an act and he does or fails 
to do the act, conscious from his knowledge 
of existing circumstances and _ conditions 
that his conduct will likely or probably re- 
sult in injury, he is guilty of wanton negli- 
gence.” 


And the same might well apply to the case 
of Esrey v. Southern Pacific Co.“ wherein the 
brakeman saw a woman standing at the side 
of a track of a backing train with no clear- 
ance between a wall and the woman. The 
California Supreme Court said: 


“A failure to exercise due care by de- 
fendant under such circumstances amounts 
to a degree of reckless conduct that may 
be well termed wilful and wanton.” 

“To count an act recklessly is to count it 
wantonly on 


Negligence is in effect carelessness, 
whether greater or lesser in degree.” 

Gross negligence is the entire failure to 
exercise care or the exercise of so slight a 
degree of care as to justify the belief that 
there is an entire indifferenec to the interest 
and’ welfare of others.” 


Gross negligence has been defined by the 
Wisconsin Supreme Court “ as “Gross neg- 
ligence is not characterized by inadvertence 
but by the absence of any care on the part 
of the person having a duty to perform to 
avoid inflicting an injury to the person or 
property of another by recklessly or wan- 
tonly acting or failing to act to avoid doing 
such injury—evincing such an utter disre- 
gard of consequences as to suggest some 
degree of intent to cause such injury.” 


In comparing gross negligence and wil- 
ful misconduct, the California Court in 
Howard v. Howard™ said: 


“While the line between gross negligence 
and wilful misconduct may not always be 
easy to draw, a distinction appears from the 
definition given in that gross negligence is 
merely such a lack of care as may be pre- 
sumed to indicate a passive and indifferent 
attitude toward results, while wilful mis- 
conduct involves a more positive intent ac- 
tually to harm another or to do an act with 
a positive, active and absolute disregard of 
its consequences.” 
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“ 


. . . The intentional doing of an act with 
a wanton and reckless disregard of its pos- 
sible consequences implies the doing of such 
an act either with the intent that harm shall 
result therefrom or in the attitude of mind 
of not caring if it does result in injury.” 

Having in mind that to be non-discharge- 
able in bankruptcy the judgment must re- 
sult from a “wilful and malicious” injury, 
let us consider whether or not Congress in- 
tended that there must be an overt wilful 
intent to injure. It is quite obvious that it 
was the intent of the legislators in forming 
the bankruptcy statute to discharge those 
debts which were the result of plain acci- 
dent and misfortune. But was it the intent 
to discharge those debts resulting from au- 
tomobile accidents wherein the negligence 
was so gross as to charge the defendant 
with knowledge that the careless and un- 
lawful operation of his automobile might 
well cause the resulting injury? 

Let us take a hypothetical case. The de- 
fendant, at a high and illegal rate of speed 
drove his automobile against the traffic 
signal and through an intersection crowded 
with pedestrians who were injured in the 
resulting, inevitable accident. There was 
no wilful desire or intent to injure the pedes- 
trians; there was no actual malice against 
them, but it was quite obvious that an in- 
jury would most certainly result. 

The facts are very similar to the case of 
In the Matter of Frank Dutkiewicz,” and the 
United States District Court in determining 
that the judgment was not dischargeable 
said: 

“Special malice is not required. It is 
sufficient to constitute a wilful and malicious 
injury to person or property that the wrong- 
ful act is intentionally done without just 
cause or excuse. (Peters v. U. S. ex rel. 
Kelly.)” Wanton and reckless conduct, that 
is acts done with an utter disregard of the 
rights and safety of another or his property 
may constitute wilful and malicious injury 
to the person or property of another.” 

And using the same reasoning, an auto- 
mobile accident judgment was held to be 
non-dischargeable in the case of In re Kubi- 
niec,” the court there defining a wilful in- 
jury as: 

“That degree of neglect arising where 
there is a reckless indifference to the safety 
of human life or an intentional failure to 
perform a manifest duty to the public in the 
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performance of which the public and party 
injured had an interest.” 


Likewise the Minnesota Supreme Court * 
announced that “if the defendant drove over 
the decedent without just cause or excuse 
and in reckless disregard for his safety, his 
act would be both wilful and malicious”, 
and the Wisconsin Supreme Court” held 
a judgment non-dischargeable in subsequent 
bankruptcy where the injury was inflicted 
by the defendant “operating his automobile 
in a drunken condition and in a reckless, wil- 
ful and wanton disregard of the safety of 
others” since it was for “wilful and mali- 
cious injuries”. Later, in extending this 
view the same court said in 1944™ that in 
such cases it would look behind the judg- 
ment and consider the entire record to 
determine whether the judgment was occa- 
sioned by ordinary negligence or wilful and 
malicious injury. 

The New York State courts have recently 
taken the same view and in the case of Mar- 
gulies v. Garwood™ held that a judgment 
against a defendant was not dischargeable in 
bankruptcy where the facts showed that the 
defendant drove on the wrong side of the 
street at a fast and excessive rate of speed 
in an effort to overtake a bus, causing a col- 
lision, and the Court declared that the judg- 
ment was for wilful and malicious injury. 


The mere fact of intoxication of the driver 
of an automobile unaccompanied by ‘other 
circumstances, does not connote wilful and 
malicious injury. Tippett v. Sylvester.® 

The element of intent does not have to be 
directly present but may be implied, and it 
was held in the Matter of Felice Papale, 
Bankrupt ™ that a judgment against the bank- 
rupt was non-dischargeable in bankruptcy 
which was founded upon a tort of bank- 
rupt’s 13 year old son who injured eye of 
playmate by shot from air rifle which had 
been purchased for him by parents who knew 
he used it in shooting at his playmates. 
And in the case of Wyka v. Benedicks™ the 
court announced that a reckless indifference 
to the safety of human life constituted wil- 
ful and malicious injury. In this case the 
defendant drove past a trolley while his 
view was blocked. 


The Minnesota Supreme Court determined 
in the case of Mockenhaupt v. Cordie™ that 
a judgment was not dischargeable in bank- 
ruptcy which was based on the following 
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finding: “The court finds that the death of 
said Mary Weis was caused by the wilful, 
negligent, unlawful and reckless operation 
of his automobile by defendant and resulted 
in wilful and malicious injury. +z 

The Michigan Court in Thomas v. Mar- 
goni™ has held that to render a judgment non- 
dischargeable the plaintiff must show that 
the motorist “acted with utter disregard of 
and indifference to pedestrian’s safety.” 

In one of the most recent cases of the 
New York courts, Jn re Greenfield™ the court 
in holding the judgment not dischargeable 
said: “As a matter of law the injuries re- 
sulted from a deliberate disregard of the 
known duties of the judgment debtor and 
as such it is not dischargeable in bankruptcy.” 

A comparatively recent case of consider- 
able interest is that of the Second Circuit, 
Greenfield v. Tuccillo® [15 CCH Auto- 
mobile Cases 314]. The opinion by the 
famous jurist, Augustus N. Hand, may be 
a forerunner and point the way to a broad- 
ening of the views of the courts on what is 
and is not a “wilful injury” as defined by 
the Bankruptcy Act. As a result of an auto- 
mobile accident (the facts pertaining to which 
will be referred to hereinafter), a judgment 
was rendered against Tuccillo. Thereupon 
Tuccillo filed a petition in bankruptcy and 
sought to restrain the judgment creditor. 
The District Court, upon the motion of the 
judgment creditors dissolved the ex parte 
restraining order and stated that Tuccillo 
“with an utter disregard of human life, and 
with knowledge that the red light was against 
him, deliberately attempted to cross at high 
speed and in so doing caused death,” etc. 
From this order an appeal was taken and 
Judge Hand, in reversing the lower court 
and temporarily restoring the restraining 
order, said: 

“The question is whether the liability to 
Greenfield was for ‘wilful and malicious’ in- 
juries. Such injuries have been defined by 
the Supreme Court as arising from an act 
involving a ‘wilful disregard of what one 
knows to be his duty, an act which is against 
good morals, and wrongful in and of itself, 
and which necessarily causes injury and is 
done intentionally.’ Tinker v. Colwell, 193 
U. S. 473, 487, 24 S. Ct. 505, 509, 48 L. Ed. 
754. See McIntyre v. Kavanaugh, 242 U. S. 
138, 37 S. Ct. 38, 61 L. Ed. 205; Brown v. 
Garey, 267 N. Y. 167, 169, 196 N. E. 12, 
98 A. L. R. 1449. There was no showing 


on either side that Tuccillo deliberately drove 
on to Cross Avenue N after he saw the 
light, nor did Greenfield allege anything be- 
yond ordinary negligence in his civil action.” 


“The dischargeability of the claims is not 
to be settled by the form of the complaint 
but resort may be had to the entire record 
to determine whether they fall within the 
exception. In re Hammond, 2 Cir., 98 F. 
(2a) FOR ec 


“Under the circumstances disclosed we 
cannot say whether the claims might not be 
barred by a discharge. The solution depends 
on whether the story of the bankrupt that 
the injuries resulted from inadvertence and 
negligence without intentional wrong is true, 
or whether the objecting creditor’s story 
that it resulted from a deliberate disregard 
of known duty is the correct version. We 
think the issues of fact should be tried out 
in the State Court after the determination 
of the discharge and that until then the 
stay originally granted should stand. This 
is the most approved practice except in 
cases where special embarrassment arises 
from such procedure. Local Loan Co. v. 
Hunt, 292 U. S. 234, 54 S. Ct. 695, 78 L. Ed. 
ZA SAL. BR. ISG...” 


The important point to note is that as the 
final aftermath the state courts thereafter 
determined that the particular judgment was 
non-dischargeable,” the opinion reciting: 


“As a matter of law the injuries resulted 
from a deliberate disregard of the known du- 
ties of the judgment debtor, and as such it 1s 
not dischargeable in bankruptcy (Margulies v. 
Garwood, 178 Misc., 970).” 


The Second Circuit reaffirmed its views 
on January 28, 1946 in the case of Ciavarella 
v. Salituri (L. Hand, Clark and Frank, Cir- 
cuit Judges), CCH Bankruptcy Law Reports, 
February 11, 1946 J 55562, 153 Fed. (2d) 343. 
In this case the United States District Court 
for the Eastern District of New York, Judge 
Kennedy, presiding, held that the judg- 
ment creditor successfully demonstrated 
that his judgment against the bankrupt 
was non-dischargeable since it was for per- 
sonal injuries suffered by the creditor re- 
sulting from an attack in 1937 by chow dogs 
owned by the bankrupt, the creditor having 
been likewise attacked by the same dogs in 
1936, and that therefore the judgment was 
for “wilful and malicious injury.” After the 
judgment creditor commenced garnishee 
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proceedings, the defendant filed voluntary 
bankruptcy proceedings. 

The U. S. District Court stayed the pro- 
ceedings until the matter of the discharge 
was determined but directed the contin- 
uance of deductions from the wages of the 
bankrupt. After the bankrupt received his 
discharge, the said court made an order 
that the judgment was non-dischargeable 
and further ordered that the accumulated 
salary of the bankrupt be paid over to the 
creditor. The Circuit Court, in referring to 
its recent Greenfield v. Truccillo case and the 
United States Supreme Court case of Local 
Loan Co. v. Hunt, stated that the jurisdic- 
tion of the Federal Court other than to stay 
until the determination of the discharge 
“was non-existent except where special em- 
barrassment arises . . . and as here 
no special embarrassment existed, it may 
be said that jurisdiction is lacking.” It 
thereupon affirmed that part of the District 
Court’s order as lifted the stay against the 
creditor, but reversed the non-discharge- 
ability determination upon the ground of 
lack of jurisdiction—thus finally relegating 
the parties to the state court for a final de- 
termination of the controversy. 


In the Seventh Circuit, the case of Matter 
of Edward Wegner a $30,000 judgment 
was obtained in the Superior Court of Cook 
County, Illinois. The Referee to whom the 
matter was referred concluded judgment 
was dischargeable. The Referee’s report 
was approved by the District Court: and the 
appeal followed. It is interesting to note 
that the opinion does not refer to the case of 
Matter of James E. Greene (which is referred 
to hereinabove) which the same court deter- 
mined earlier in the same month. The Cir- 
cuit Court said: 


“It is highly significant that additional 
count 2 charged that appellee ‘wilfully and 
maliciously and with intent to injure the 
plaintiff, so improperly, carelessly, negligently 
and maliciously operated and drove the said 
automobile ’ and that additional count 
4 charged that appellee ‘wilfully and mali- 
ciously drove his automobile while drunk 
and intoxicated’. Had these counts been sub- 
mitted to the jury and a finding of guilty been 
returned thereon, there can be no doubt but 
that a judgment rendered thereon would 
have come within the exception contained 
in the Bankruptcy Act, and would not have 
been dischargeable by bankruptcy.” 
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There has been an interesting develop- 
ment of the law in recent years brought 
about by the so-called “guest” statutory lia- 
bility. In California,* the guest does not 
have a cause of action unless he establishes 
that the death or injury resulted from in- 
toxication or wilful misconduct of the 
driver. The California Supreme Court has 
defined the term “wilful misconduct”™ as 
“intentionally doing something in the opera- 
tion of a motor vehicle which should not be 
done or intentionally failing to do some- 
thing which should be done under circum- 
stances disclosing knowledge, express or to 
be implied, that an injury to a guest will 
be a probable result. Wilful miscon- 
duct implies at least the intentional doing 
of semething either with a knowledgesthat 
serious injury is a probable (as distinguished 
from a possible) result, or the intentional 
doing of an act with a wanton and reckless 
disregard of its possible result.” 

Those states, whose courts charge the 
reckless, careless and lawbreaking speed 
maniac defendant with the probable conse- 
quences of his act as a wilful intendment, 
will no doubt determine that such resulting 
automobile accident judgments are wilful 
injuries and not dischargeable in bank- 
ruptcy, and those states, which establish 
the law that the defendant cannot be charged 
with a wilful intendment by law unless the 
deliberate and malicious intent actually was 
beforehand present, will continue to approve 
the pronouncement that the automobile ac- 
cident judgments, however gross the negli- 
gence, are dischargeable. 

Those courts of the latter class are visi- 
bly troubled by the result which they feel 
they must, under the Bankruptcy statute, 
create. Judge Moskowitz of the United 
States District Court for the Eastern Dis- 
trict of New York, in a recent case” in cit- 
ing and placing full reliance on theTinker 
case Said: 

“Tf the Court were permitted to do moral 
justice instead of legal justice it would re- 
fuse to discharge the bankrupt of the judg- 
ments. There are too many accidents re- 
sulting in judgments which are wiped out 
in bankruptcy. This Court is power- 
less to afford any protection to the victims 
of these negligent operators of automobiles. 
Operators of automobiles may drive in a 
careless and negligent manner and go un- 
scathed of justice by filing of petition in 
bankruptcy.” 
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It may not be amiss to state here that the 
courts have shown no hesitancy in deter- 
mining that judgments recovered against 
the owner of a dog for dog bite were non- 
dischargeable. In these cases the owner did 
not set the dog on the plaintiff but by legal 
fiction it was determined that the injury was 
wilful because the owner knew the dog had 
bitten someone in the past and that he kept 
the dog and allowed him to get out and 
bite the plaintiff, who was even unknown 
to the defendant at the time.® 

The same fiction was approved by the 
courts in the shooting cases where the re- 
sult was accidental and of course not inten- 
tional, the injured person being unknown to 
the defendant, so of course there was no 
intent to injure, but the defendant was 
charged with knowledge that under the cir- 
cumstances he might be presumed to know 
that an injury might result.” Of course the 
plain, accidental shooting of a fellow hunts- 
man would be dischargeable, while the holding 
of target practice across a crowded highway 
might well raise the presumption that the re- 
sulting injury was intentional and wilful, since 
the defendant was charged with knowledge that 
an accident would be the probable result.” 

The Eighth Circuit Court of Appeals in 
the recent case of Harrison v. Donnelly, Feb. 
19, 1946, 152 Fed. (2d) —, held that a judg- 
ment recovered upon default for $10,000 ac- 
tual damages and $5,000 punitive damages 
was not, as to the said $5,000 portion, dis- 
chargeable in subsequent bankruptcy pro- 
ceedings. The plaintiff contended that the 
defendants unlawfully and negligently drove 
and operated the truck on the wrong side 
of the highway when intoxicated and that 
the conduct “was wanton and reckless and 
in wanton and reckless disregard of the 
safety of plaintiff and a menace to 
plaintiff.” It is of extreme interest to note 
that the court went direct to Tinker v. Col- 
well for its support and, adopting in toto 
its oft quoted pronouncement (“a_ wilful 
disregard of what one knows to be his duty, 
an action which is against good morals and 
wrongful in and of itself, and which neces- 
sarily causes injury and is done intention- 
ally, may be said to be done wilfully and 
maliciously so as to come within the excep- 
tion”), determined that the $5,000 judgment 
for punitive damages (wanton and reckless 
conduct) was conclusive evidence of every 
element of “wilful and malicious” conduct 
as defined by Justice Peckham. 
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DISCHARGE IN BANKRUPTCY 


From the observations expressed herein, 
and the pointed way in which certain cases 
have been referred to, it might be deduced 
that the writer has certain views or beliefs 
on the non-dischargeability in bankruptcy 
of certain types of automobile accident judg- 
ments. Possibly this is so but the reader 
is cautioned that the subject is open and to 
a great extent unanswered. The larger 
number of cases, and one might say the bulk 
of the judicial reasoning, seems up to this 
time to be in decided favor of allowing judg- 
ments arising from negligent operation of 
automobiles, regardless of the gross char- 
acter of the negligence, to be discharged in 
bankruptcy. 

Various state courts have at present ir- 
reconcilable views—the Oregon court in the 
case of Sacko v. Baker saying that the rule 
announced by the Connecticut Court in 
Rogers v. Doody," i. e., that to come within 
the category “wilful and malicious injury” 
the injury must have been prompted by 
design and purpose to do wrong and inflict 
injury, and that a judgment based upon 
reckless disregard of the rights of others 
does not involve intentional wrong and is 
therefore dischargeable, has not been ac- 
cepted by the Supreme Court of Oregon, 
which later court announced the rule that 
a judgment resulting from “A wilful disre- 
gard of what one knows to be his duty . 
an act against good morals and wrongful” 
is not dischargeable in bankruptcy. 

We may assume that the Supreme Court 
does not desire at this time to undertake a 
review of the conflicting theories, although 
the proponents of the non-dischargeability 
of certain automobile accident judgments 
may find some small satisfaction in the Su- 
preme Court’s refusal to correct, by a re- 
view, the pronouncements of Illinois courts 
and the Seventh Circuit Court. 

Up to the present time the conclusion 
may be drawn that to the highest courts of 
the respective states has been fully dele- 
gated the power to determine what is and 
what is not a wilful and malicious injury to 
person or property, thereby, by indirection, 
permitting each state to determine its policy 
as to the dischargeability in bankruptcy of 
the class of claims here under consideration. 

(There is cited hereinafter in Note 42 the 
principal cases following the dictum of the 
Tinker case, and in Note 43 the principal 
cases holding the judgments non-discharge- 


able.) 
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134 Cal. App. 622. Howard v. Howard, 132 Cal. 
App. 124. Helme v. Great Western Milling Co., 
43 Cal. App. 416. 


** Francine v. Babayan, 45 Fed. Supp. 321. 


% Humphreys v. Kelly, (N. Y.) 283 N. Y. S. 
915. Beam v. Karaim, 47 N. Y. S. (2d) 193. 
Sacko v. Baker, Sup. Ct. Oregon, 148 Pac. 2d 
938, May 9, 1944. 


* In re Goodman, 35 Fed. Supp. 623 (1940), 47 
ABR (N. S.) 534; Gross v. Goodman, 19 N. Y. S. 
(2d) 732. 

” Panchula v. Kaya, (1938) 59 Ohia App. 556, 
18 N. E. (2d) 1003. 


119 Conn. 532, 178 Atl. 51, 
689 (1935). 


“In re Madigan, 1918 (D. C. N. Y.) 254 Fed. 
221, 41 ABR 770. In re Phillip, 1924 (D. C. Ohio) 
298 Fed. 135, 3 ABR (N. S.) 33. Re Wilson, 
1920 (D. C. Md.) 269 Fed. 845, 46 ABR 477. Re 
Lusch, 1918 (D. C.) 251 Fed. 316. Nunn v. Dru- 
borg, 1926, 235 Mich. 383, 209 N. W. 89. Boye- 
more v. Stephenson, 1919, 24 Ga. App. 180, 100 
S. W. 239. In re Ellman, (D. C. W. D. N. Y.) 
1942, 48 Fed. Supp. 518. Rogers v. Doody, 178 
Atl. 51, 119 Conn. 532, 28 ABR (N. S.) 689. In re 
Vena, 46 Fed. (2d) 81. In re Longdo, 45 Fed. 
(2d) 246. In re Kubiniec, 2 Fed. (2d) 632, 21 
ABR (N. S.) 624. Stewart v. Norgart, 14 N. 
W. (2d) 265. In re Tillery, D. C. Georgia 
(1936), 16 Fed. Supp. 877, 32 ABR (N. S.) 161. 
Jefferson Transfer Co. v. Hull, 40 ABR 844, 
Wisc. 1918. Rayborn v, Reid, So. Carolina 1927, 
138 S. E. 294, 10 ABR (N. S.) 201. Gutkese v. 
Honor, 109 N. Y. L. J. 2065, 1943. Volkawitz 
v. Phillip, 110 N. Y. L. J. 485. Panagopulos v. 
Manning, 69 Pac. (2d) 614 (Utah 1937). In the 
Matter of Roberts (D. C. Mich.) 1 ABR (N. S.) 
138. 


4 Re Cote, 1918, 93 Vt. 10, 106 Atl. 519, 44 
ABR 43. Reell v. Central Illinois Electric & Gas 
Company, 317 Ill. App. 106, [16 CCH Automobile 
Cases 665] 45 N. E. 2d 500, 52 ABR (N. S.) 338. 
In re Greenfield, 108 N. Y. L. J. 1267, Oct. 31, 
1942 (Tuccillo case) [15 CCH Automobile Cases 
314]. Margulies v. Garwood (N. Y.) 178 Misc. 
970, 36 N. Y. (2d) 946 (1942). Breitowich 
(Tharp) v. Standard Process Corp., 323 Ill. App. 
261 (May 29, 1944), [20 CCH Automobile Cases 
1050], 55 N. E. (2d) 392, Cert. denied U. S. 
Supreme Court, January, 1945. Wyka v. Bene- 
dicks, 109 N. Y¥. L. J. 1378 (1943) [19 CCH 
Automobile Cases 436]. In the Matter of Frank 
Dutkiewicz, 27 Fed. (2d) 334, 12 ABR (N. S.) 
163. In the Matter of Edward Wegner, 88 Fed. 
(2d) 899,.33 ABR (N. S.) 565, 7th Cir. (1937). 
Mockenhaupt v. Cordie, 233 N. W. 314, 20 ABR 
(N. S.) 635. Saneressig v. Jung, (Wisconsin) 
1944, 16 N. W. (2d) 417. In the Matter of James 
E. Greene (Greene v. Lane), 7th Circuit 1937, 87 
F. (2d) 951, 33 ABR (N. S.) 319. 


28 ABR (N. S.) 
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Opinions here and there: 


“The Attorney General Says—” 


ARKANSAS DISCUSSES 
SCHOOL BUS LIABILITY 


Who is liable in the case of an accident 
involving a contract school bus? Can a 
school district carry insurance on _ such 
busses, asked a Superintendent of school in 
Arkansas? Ruled the Attorney General: 
“School Districts have never been liable for 
acts of negligence, and by Section 3 of Act 
156 of 1943, the school directors are also 
specifically exempt from liability from acts 
arising out of the conduct or the omissions 
of such directors in their official capacities. 
Section 2 of this Act provides that the driver 
of any school bus may be held liable for 
failure to use reasonable care in the opera- 
tion of such busses. Since neither the school 
district nor the school directors can be made 
liable for any act of the drivers of school 
busses there would be no liability against 
either the school district or the school di- 
rectors, and there would be nothing for 
them to insure against.”—O pinion of the Ar- 
kansas Attorney General, March 26, 1946. 


REINSURANCE NOT INSURANCE? 


Where a foreign fire insurance company 
doing business in the State of Kentucky 
desires to cancel its authority to write fire 
insurance in that state and will thereafter 
only write casualty insurance, it may, says 
the Attorney General, continue to carry a 
fire reinsurance contract with a domestic 
fire insurance company of that state. Citing 
the authority of the United States Supreme 
Court for the proposition that reinsurance 
did not constitute doing business in a state, 
and for the proposition that the mere con- 
tinuance of the obligation of a contract 
previously made within a state did not consti- 
tute a continuance of “doing business” 
within that state so as to give the company 
a “domicile of business”, the Attorney Gen- 
eral said: “It is therefore, the opinion of this 
office that the Company may cancel 
its authority to write Fire Insurance busi- 
ness in this Commonwealth and may there- 
after qualify to write casualty business and 





at the same time carry out the reinsurance 
contract submitted by you with the 
Company.”—O pinion of the Kentucky Attor- 
ney General, March 22, 1946. 


INSURANCE COVERING PARTNERSHIP 
IS CONTROLLED BUSINESS 


The California Insurance Commissioner 


faced a disciplinary problem involving an 
insurance agent. The questioned premiums 
were on business covering a partnership of 
which the agent was a member. Was this 
insurance to be deemed “controlled insur- 
ance” within the meaning of Section 760 
of the Insurance Code? Said Section pro- 
vides that if premiums on personal or con- 
trolled insurance transacted by an insurance 
agent, broker or solicitor payable in one 
year exceed the premiums on other insur- 
ance transacted by such licensee payable in 
the same year, the receipt of commissions 
upon the excess is an illegal rebate. The 
statute defines personal or controlled insur- 
ance to mean insurance covering an insur- 
ance agent, broker, or solicitor; his spouse; 
his employer or his employer’s spouse; and 
if the agent is a corporation, any person 
directly or indirectly controlling an inter- 
est in the agent. 


Extent of Interest Is Not the Test 


The Attorney General had this to say: 
“The test is not his ownership, but the pre- 
sumed power of control, whether of himself 
or persons having certain defined relation- 
ships to him. Obviously, then, the test is 
not the degree or quantity of interest which 
the licensee has in the property. It includes 
insurance on his employer’s property, for the 
employer might use the employee’s license 
as a means of securing the commission. It 
includes insurance on his wife’s separate 
property, depriving the agent of possible 
benefits ‘through doing business in his wife’s 
name,’ and the wife, of the possible benefit 
of discounts resulting from her husband’s 
license status. In Duntley v. Tutt, 48 Cal. 
App. (2d) 367, where ninety per cent of the 
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business came from sources controlled by 
one partner, the court did not view it as ap- 
plicable to that partner’s interest only, but 
as controlled business of the partnership. 
Any other view would permit unlimited 
abuse of firm or partnership insurance 
agents’ or brokers’ licenses. It fol- 
lows that if insurance on partnership prop- 
erty ‘covers’ a partner at all, it is ‘controlled 
business’ within the provisions of Section 
760, regardless of the value or proportion 
of his interest.”—Opinion of the California 
Attorney General, April 4, 1946. 


COUNTY INSURES 
AIRPORT OPERATION 


The County Commissioners’ Court was 
uncertain whether it was advisable for the 
county to carry personal and public liability 
insurance in connection with the operation 
of its airport. It was their impression that 
the county was not in any way responsible 
for this class of claim, but they sought the 
learned counsel of the Attorney General. 
The response: “ The matter of carry- 
ing personal and public liability insurance 
in connection with the operation of the 
county airport is within the sound discretion 
of the Commissioner’s Court.” Although Ar- 
ticle 1269h, Vernon’s Annotated Civil Stat- 
utes, exempts cities and counties from 
liability for injuries to persons in the opera- 
tion of an airport caused by the negligence 
of their agents, this portion of the statute 
was subsequently held unconstitutional, the 
court pointing out that the operation of an 
airport by a city is a proprietary function 
rather than a governmental function and 
that the city was, therefore, liable for the 
negligence of its agents in connection with 
the operation of the airport. The Commis- 
sioners’ Court has the implied power to em- 
ploy reasonable methods to protect the 
county against such liability.—O pinion of the 
Texas Attorney General, April 10, 1946. 


ARE SEVENTEEN CONNECTING 
STRUCTURES A “BUILDING”? 


The director of the Kentucky Division 
of Insurance was requested by the Welfare 
Department to write $2,500,000 fire and tor- 
nado insurance on the Darnell General Hos- 
pital and its contents. The extent of such 
insurance coverage by the State Fire and 








Tornado Insurance Fund on any building 
and its contents is limited by statute to the 
sum of $200,000. Some seventeen structures 
constituting the hospital are joined together 
by fireproof and brick-constructed passage- 
ways. The buildings are so located and the 
purpose for which they are used is so 
interwoven as to constitute one complete 
hospital unit. Said the Attorney General: 
“A building, as used in reference to the sub- 
ject matter of insurance, is to be given its 
ordinary meaning. In the determination of 
whether certain property is covered by an 
insurance policy, the intention of the par- 
ties must be gathered from the language 
employed by them and consideration must 
be given to the character of the contract, its 
object and purpose and the facts and cir- 
cumstances surrounding the parties at the 
time of its execution by which they would 
ordinarily be influenced in making it. It 
is the opinion of this office that the struc- 
tures comprising the hospital unit that are 
physically connected by passageways con- 
stitute one building.” The extent of the 
insurance coverage from the state fund was, 
therefore, limited to $200,000.—Opinion of 
the Kentucky Attorney General, March 11, 
1946. 


CALIFORNIA HIGHWAY SMOKE 
HAZARDS A MATTER OF COMMON 
LAW LIABILITY 





The Forestry Division was cooperating 
with the owners and occupants of land along 
public roads in burning weeds, stubble and 
other material as a fire prevention measure, 
both inside and outside the property own- 


ers’ fence lines. As a result of these activi- 
ties, smoke drifted across the highway, 
rendering travel thereon hazardous. The 
Forestry Division asked the Attorney Gen- 
eral: “If private citizens assisting in the 
burning are stationed at reasonable intervals 
on each side of the smoke area for the pur- 
pose of warning passing vehicles, would the 
owners be subject to damage claims; or, 
under the same conditions, except that the 
flagmen are state employees, would the prop- 
erty owners be liable for damage; or if there 
is no negligence on the part of those doing 
the burning, but a motorist is injured as a 
result of his own negligence, may he recover 
for his injuries?” 
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The Attorney General was unable to give 
an absolute answer to this question. The 
ownership of the land on which or alongside 
of which the fire is set does not determine 
the liability. The owner, either personally 
or through his agents, in order to incur 
liability, must be active in causing the fire 
producing the smoke hazard. If the owner 
does the burning or expressly or by impli- 
cation authorizes others to do burning for 
him, he is liable for the negligence of such 
persons. The basis of the liability is neg- 
ligence and ordinary care must be used to 
warn travelers of danger. Said the Attorney 
General: “But the entire matter depends 
on the surrounding circumstances. It would 
seem that due care has been exercised if 
private citizens are stationed at reasonable 
intervals along the road to give warning. 
Liability would not be changed if the flag- 
man is a state employee.” The third set of 
facts raised the issue of the motorist’s con- 
tributory negligence, in the event of which 
there could be no recovery by him from the 
property owner. What constituted proper 
warning was a question of fact, of course, 
and prevented an unequivocal affirmative or 
negative response on the part of the At- 
torney General.—Opinion of the California 
Attorney General, April 5, 1946. 


AMBULANCE SERVICE BENEFITS A 
PERMISSIBLE FEATURE OF HOSPITAL- 
IZATION CONTRACTS 


Are service insurance companies, indus- 
trial insurance companies or life, health 
and accident insurance companies author- 
ized to issue policy contracts which provide 
for the furnishing of ambulance service to 
the insured (a) in policies other than hos- 
pitalization policies, (b) in bona fide hospi- 
talization policies, or (c) as a separate and 
distinct policy, the Louisiana Attorney Gen- 
eral was asked? Reasoning from the fact 
that “hospitalization” has been defined as 
“placing a sick person in a hospital,” and that 
the Louisiana Court had already permitted 
recovery for ambulance services under a 
“Medical-Surgical-Hospital Policy,” he stated 
that he felt that the permission granted to 
companies “to furnish hospitalization” is 
broad enough to allow companies to include, 
as part of their contract of hospitalization, a 
provision for the furnishing of ambulance 
service “so long as it is a bona fide hospitali- 


zation contract.” He denied at the same 
time that authority to write funeral bene- 
fits, nursing benefits, life insurance or weekly 
indemnity for disability conferred the im- 
plied authority to write separately or in con- 
junction with such coverage a provision for 
the furnishing of ambulance service.—Opin- 
ton of the Louisiana Attorney General, April 
4, 1946. 


STATE HIGHWAY DEPARTMENT'S 
LIABILITY SPECIFICALLY 
LIMITED 


Even if a money judgment for personal 
injuries were obtained against the State 
Highway Department of Georgia, there would 
be no funds in its possession to satisfy such 
a judgment. So ruled the Attorney General 
in replying to the Governor’s inquiry about 
a claim arising out of an accident, the result 
of faulty brakes on the car of a distributor 
employed by the State Highway Depart- 
ment, and because of the negligence of one 
of its employees. The State Highway De- 
partment has no powers or functions except 
those expressly authorized by statute, nor 
can it obtain or disburse funds except as 
expressly authorized by statute. The only 
statute imposing liability on the State High- 
way Department for damages limits that 
liability to those accidents occurring on a 
bridge or its approaches.—Opinion of the 
Georgia Attorney General, March 13, 1946. 


AGENT MAY NOT COLLECT GROUP 
POLICY PREMIUMS 


In writing group disability insurance, the 
California Insurance Code provides that the 
master policy must require by its terms that 
the premiums be paid to the insurer either 
by means of payroll deductions or periodi- 
cally by some designated person acting on 
behalf of the association insured. Can said 
designated person be a licensed agent or 
employee of the insurer, and can he actually 
collect the premium on each insured from 
that insured and remit the same to the in- 
surer? The Attorney General thought not. 
* In prescribing the permissible group 
disability insurance policy forms and per- 
missible insurance practices in connection 
therewith, the legislature was doing so for 
the purpose of dividing the field of disa- 
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bility insurance between that portion sub- 
ject to the anti-discrimination law and that 
portion not so subject, and that one of the 
prescribed tests to determine the distinction 
was the use of a group method of premium 
payment, differing from the usual individual 
collection from individual insured. Since 
economy of collection costs to the insurer 
is one of the bases for permitting group dis- 
ability insurance to be written free of anti-dis- 
crimination law restrictions, this is a provision 
which is in furtherance of the legislative 
purpose in revising the group disability in- 
surance law. The obvious purpose of this 
provision is to provide for payment of the 
premium on the entire group by a single 
person, the employer (by payroll deduction) 


or another designated person, to the insurer, 
This is defeated, and the intent of the stat- 
ute evaded, when the insurer has its agent 
or employee collect each iasured’s premium 
from such insured directly. The effect is 
that such insured would get the group rate 
and benefits from which the anti-discrimina- 
tion law bars other individuals of the same 
class who are not members of the particular 
group. And, correspondingly, the insurer 
might thereby allow a valuable considera- 
tion, the cost of collection, to the group as 
an inducement for entering into the insur- 
ance, contrary to the required provision of 
the policy and in violation of Section 751, 
Insurance Code.” Opinion of the California 
Attorney General, March 27, 1946. 
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Salvaged Commodities and the OPA 


An OPA price attorney in New York recently stated that Supplementary 
Order No. 73 excused insurance companies from observing price ceilings in the 
disposal of salvaged automobiles, with the provision “No price regulation or 
order heretofore or hereafter issued by OPA shall, unless specifically otherwise 
provided therein, have any applications to sales or deliveries of damaged com- 
modities by insurance companies ..., or by any other person engaged in recon- 
ditioning and selling damaged commodities received in direct connection with 
the adjustment of losses from insurance companies provided that such 
person has registered with and been approved by the OPA as engaged princi- 
pally and primarily’in such business and is one whose other activities do not 
include selling new or second-hand commodities for his own account .. .” 


Two Strings to His Bow 


In the case of Sweesy v. Arc Electrical Construction Co., Inc., the New York 
Court of Appeals held that in a case where the employee of a sub-contractor, who 
had neglected to provide compensation insurance for his employee, was injured, 
a negligence action against the general contractor was not barred, even though, 


by statute, the employee had a right to compensation from the general contractor. 
April 18, 1946. 


Guard Rails Absent from Township Road 


A motorist, traveling on an icy township road, lost control of his automobile 
and skidded off the grade into a few feet of water. There had never been any 
guard posts or connecting cables protecting the road, and it was the motorist’s 
contention that their absence constituted negligence on the part of the township. 
Was the township liable? The Minnesota Attorney General thought not. “A 
town is not liable for ordinary negligence in the maintenance of its town roads.” 
—Opinion of the Minnesota Attorney General, April 8, 1946. 
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What the Courts 
Are Doing 


FOREIGN BODY CASES 


For some unexplainable reason in the 
year 1945 more cases involving foreign 
bodies in bottled beverages came to the 
courts. They are interesting more than 
precedent establishing, and the bases of the 
decisions of the courts do not show a con- 
sistency of logic. Also, the theories of lia- 
bility under which plaintiffs sought redress 
are as varied as the incidents giving rise 
to the actions. 

In Texas a grocery clerk had the misfor- 
tune to have a bottle explode in his hand 
as he was lifting a case by the end bottles 
as he claimed he had seen the distributor’s 
agent do. Ina California case a bottle ex- 
ploded in a waitress’s hand as she was 
placing it in a refrigerator. The same thing 
happened in Kentucky where a gasoline station 
proprietor was straightening out bottles in a 
cooler. In an Alabama case a claim that 
a cigarette package in a beverage bottle 
had poisoned the claimant was rejected 
when the court determined that he had 
been drinking moonshine the evening that 
he became ill. A dead mouse in a bottle 
made a claimant extremely nauseated ac- 
cording to the complaint in a District of 
Columbia case. A decomposed spider float- 
ing in a whitish film caused a Louisiana vic- 
tim much anguish. A Virginia millwright 
claimed to have had his throat, food passage, 
stomach and digestive organs burned and per- 
manently injured as a result of drinking a 
beverage containing a soldering fluid, acid 
or other deleterious substance. A Kentucky 
plaintiff discovered slivers in his mouth 
when he drank a certain beverage from a 
bottle. Delivery of contaminated beer which 
was sold to a customer brought about un- 
favorable publicity and resulted in business 
dropping off in a Florida restaurant. Other 
cases are reported finding more dead mice, 
exploding containers, glass slivers and even 
a dead honeybee in freshly delivered bottles, 


but they probably form a very small pro- 
portion of the actual number of claims made 
against beverage companies, distributors and 
retailers by ingenious as well as justified 
injured parties. 


Plaintiff's Theories of Action 


In the California exploding bottle case the 
plaintiff relied on the existence of an excessive 
gas pressure as showing negligence, and the 
court discussed res ipsa loquitur in handing 
down its decision—Escola v. Coca Cola 
Bottling Company of Fresno, 11 CCH Negli- 
gence Cases, 88. A concurring opinion by 
Judge Traynor would have based liability 
on absolute liability grounds. As he said: 

“IT concur in the judgment, but I believe 
that the manufacturer’s negligence should 
no longer be singled out as the basis of a 
plaintiff’s right to recover in cases like the 
present one. In my opinion it should now 
be recognized that a manufacturer incurs an 
absolute liability when an article he has 
placed on the market, knowing that it is to 
be used without inspection, proves to have 
a defect that causes injury to human beings. 

. As handicrafts have been replaced by 
mass production with its great markets and 
transportation facilities, the close relation- 
ship between producer and consumer of a 
product has been altered. . . . Consumers 
no longer approach products warily but ac- 
cept them on faith, relying on the reputation 
of the manufacturer or the trademark. . . . 
The manufacturer’s obligation to the con- 
sumer must keep pace with the changing 
relationship between them. Certainly 
there is greater reason to impose liability on 
the manufacturer than on the retailer who is 
but a conduit of a product that he is not 
himself able to test.” 

The Kentucky court declined to consider 
the incident covered by the doctrine of res 
ipsa loquitur where there wasn’t proof of an 
overcharging of the bottle and said that 
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the plaintiff who had relied on the theory 
of a defective container had not made out 
the case of negligence where the bottle ex- 
ploded in the cooler as he was rearranging 
them—Gordon v. Reid Beverage Company, 
11 CCH Negligence Cases 271. Texas said 
that the rule was applicable in the case of 
Honea et al. v. Coca Cola Bottling Company, 
11 CCH Negligence Cases 594, “providing 
the plaintiff shows that he was properly 
handling the bottle at the time of the explo- 
sion and that it underwent no change after 
it left the defendant’s possession.” The 
court did not need to rely on the theory of 
res ipsa loquitur in the case where plain- 
tiff thought he had been poisoned by a 
cigarette package in a beverage bottle, and 
the court determined by the trial testimony 
that the proximate cause of the injury was 
“moonshine”. The District Court of Co- 
lumbia “mouse” case, referred to above, 
Washington Coca Cola Bottling Works Inc. v. 
Kelly, 11 CCH Negligence Cases 656, recog- 
nized the applicability of the res ipsa loquitur 
doctrine, but Louisiana in the “decomposed 
spider” case seemed to be inclined to use 
the rule of absolute liability—Camp v. 
Homer Coca-Cola Bottling Company, Inc. 
et al., 11 CCH Negligence Cases 851. It 
was a case of a breach of implied warranty 


in the Virginia “soldering fluid” case, Blythe 
v. Camp Manufacturing Company, 11 CCH 


So also Griffin v. 


Cases 199 


Negligence Cases 894. 
Asbury, 12 CCH Negligence 
(glass slivers). 

Plaintiff's position has brought other rules 
of law to light in such cases. The Blythe 
case (supra) also determined that, it was 
not necessary for the plaintiff to elect his 
particular theory of action (res ipsa loquitur 
or breach of implied warranty) before all the 
evidence was in so long as it didn’t prejudice 
the other party to the action. Apparently 
however, it is necessary, at least in Ken- 
tucky, according to Coca Cola Bottling Works 
& Co. v. Curtis, 13 CCH Negligence Cases 
501, for a plaintiff to allege and prove dam- 
age. In a case where the claimant found a 
dead honeybee in a bottle of beverage that 
she was drinking, but didn’t allege any spe- 
cial damage, and from all indications didn’t 
suffer any, the court reversed the trial 
court’s verdict for the plaintiff to the extent 
that it exceeded nominal damages. The 
court spent little time in discussing the law 


of the case, but gave forth an interesting 
eulogy on the dead honeybee: 

“Now a honeybee is one of the most in- 
genious and scrupulously clean little crea- 
tures ever created by the Almighty Hand, 
It gathers golden nectar from the clean 
faces of fragrant flowers, carries this nectar 
within its own body to the busy hive, and 
there it makes that delicious and healthful 
food called honey, that we spread on brown 
biscuits at breakfast. We do not sterilize 
or pasteurize honey. We eat this product 
just as it is handed to use by honeybees. 
The assumption seems reasonable that ap- 
pellee was not actually poisoned by this dead 
honeybee, which did not enter her mouth, 
but merely received a mental and physical 
reaction from the bee’s presence in her bev- 
erage.” 


Standard and Other Defenses 

Certain defenses to these actions are fairly 
standard. Where the theory of res ipsa 
loquitur is relied on, the defendant will often 
attempt to prove that the requirements for 
the application of the doctrine are lacking, 
such as the defendant did not have exclusive 
control of the thing causing the injury, or 
that the injury is not of such a nature that it 
ordinarily would not occur unless defendant 
was negligent. Ina case where delivery had 
been made to a dealer or retailer the bottle 
was out of the control of the manufacturer 
or distributor (the Escola case, supra). In 
some cases an attempt is made to set up an 
intervening cause, either insofar as the bev- 
erage was concerned (the Honea case, supra) 
or relating to the condition of the claimant 
as was the case where the Alabama court 
found that it was moonshine, not the ciga- 
rette package that caused the plaintiff’s ill- 
ness,—Chero-Cola Bottling Company v. Wat- 
ford, 11 CCH Negligence Cases 475. Occa- 
sionally technical evidentiary and procedural 
defenses are alleged, with some success. 
The Kelly case (supra) in the District of 
Columbia held that it was error, in a case 
of an action brought when a dead mouse 
was found in a beverage, not to permit the 
jury to go and inspect the defendant’s prem- 
ises to see what sanitary precautions were 
taken in the bottling process. The cases of 
breach of implied warranty present more 
varied defenses. The early cases on this 
subject established the necessity of a 
privity of contract to enable the plaintiff to 
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recover. The necessity of this rule has been 
questioned by Ames in his History of As- 
sumpsit, 2 Harvard Law Review 8, who 
reaches the conclusion that a suit for breach 
of an implied warranty sounds in tort rather 
than in contract, and to a large extent the 
necessity of privity no longer exists. A 
remnant of the harsh rule is found in the 
recent Massachusetts case of Laskey v. The 
Economy Grocery Stores, 13 CCH Negli- 
gence Cases 311, where the plaintiff, having 
picked up a bottle of beverage in defend- 
ant’s self-service store, was severely injured 
when it exploded at that moment. The court 
in denying a liability suit based upon breach 
of an implied warranty said that there could 
be no warranty where no contract had been 
entered into, and at the time of injury in 
this case no contract had as yet been entered 
into. 


Injuries and Damages Therefor 


Exploding bottles have had a habit of 
producing very serious injuries, having in- 
flicted a deep five inch cut and severed blood 
vessels, nerves and tendons of the thumb 
and palm of one hand in the Honea case 
referred to above. Other explosions have 
injured a wrist and an eye. However, the 
courts have looked skeptically at these in- 
juries. In the case of the decomposed 
spider, for example, the trial court had 
awarded damages of $500. The upper 
court examined evidence that the plaintiff 
had been fairly active for one alleging total 
disability. He was able to get in and out 
of cars, go up and down stairs, drive his 
own car and go to a football game. Damages 
were reduced to $100. Likewise in the case of 
the dead honeybee, the court reversed and 
remanded the case for a retrial of the dam- 
age issue, when it appeared that the claimant, 
who had suffered no injury except loss of 
sleep, had recovered $225. Where the plain- 
tiff claimed to have swallowed a beverage 
containing soldering liquid and sought 
$50,000 damages for a “burnt-out” intestinal 
tract, although the court said that the case 
of implied warranty failed because an 
agency for another’s buying the beverage 
had not been established, it didn’t fail to 
point out, and it may have been controlling, 
that an operation on the plaintiff had re- 
vealed that he had suffered from adhesions 
of the gall bladder and colon and a chronic 
adherent appendix, but there was no evi- 


dence of scars, ulcers or caustic burning as 
he had claimed. 


A Case of Manufacturer’s Liabilities ? 


It will be noted that most of the cases 
cited are cases against the manufacturer. 
There have been, there still are, and there 
will always be cases against the distributor 
and the retailer as well. But for the most 
part with the stiffening of the law of negli- 
gence, that is to say with its more clearly 
defined limitations and the broadening of 
the implied warranty theory, there has been 
an increasing tendency to hold the manufac- 
turer. No cases have been found directed 
against the manufacturer of the bottle, how- 
ever, although it would seem that there 
would have been some reason to bring such 
an action in the Escola or the Gordan cases 
of exploding bottles. : 


Absolute Liability 


This stiffening of the law of negligence 
and the broadening of the theory of implied 
warranty indicates that absolute liability has 
somewhat of a magnetic attraction to the more 
enlightened courts. A possible rationale is 
that the manufacturer is in a better position 
to absorb the loss than is the injured person. 
While that in itself may be the truth, ”’Share 
the Wealth” would not seem to be any 
closer an approach to “justice”, the goal of 
our jurisprudence, and economic system. It 
would certainly necessitate the establish- 
ment of a new basis for insurance company 
underwriting of automobile and public lia- 
bility insurance. Of course, if it is the intent 
of the advocates of this theory merely to 
have the manufacturer pass on his loss to 
all consumers, there is little argument 
against it. However, it is rather difficult 
to see how, in the case of a five or a ten cent 
beverage this loss can equitably be passed 
on. An increase of one cent would bring 
about a 10 or a 20% increase in price. And 
then, in such a case, if it were merely to 
be taken out of a profit of the manufac- 
turer, one gets back to “Share the Wealth”. 


Would the theory of absolute liability 
bring about a greater care in the manufac- 
ture, preparation and sale of these products 
apart from any effect that it might have on 
insurance underwriting? To answer this is 
most difficult with the variance in types of 
injury. Furthermore, so infrequently do 
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such accidents happen that it would be diffi- 
cult to see what precautionary measure 
could be taken to avoid the ones that do. 
Judge Augustus Hand in the case of Valeri 
v. Pullman Co. had this to say about absolute 
liability: 

“My own feeling is that protection to the 
public lies not so much in extending the 
absolute liability of individuals, as in regu- 
lating lines of business in which the public 
has a particular interest in such a way as 
reasonably to insure its safety. In other 
words, pure food laws, and rigorous inspec- 
tion of meats, canning factories and other 
sources of food supply, would seem to me 
a much more effective way of protecting 
the public than by the imposition of the 
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liability of an insurer upon those who fur- 
nish food. The former method corrects the 
evil at its source. The later method imposes 
an obligation in cases which ex hypothesi 
cannot be guarded against by the individual 
by the exercise of due care. . I am in- 
clined to think that the imposition of such 
an obligation would tend to lead in the long 
run to the prosecution of unfounded claims, 
rather than to the protection of individuals 
or the public.” 


What is true in the case of food products 
might well apply also in the case of bevy- 
erages. 


These decisions present legal situations 
that can be but are not necessarily the outcome 
of the existent law. 


—S$ — 


Auto Insurance More Expensive 


The National Bureau has announced that automobile public liability and 
property damage rates have been revised upwards and more in line with prewar 
standards, as of May 28th in the case of 29 states, Alaska and the District of 
Columbia, and May 15th for Illinois. The advanced rates represent an increase of about 
20% for bodily injury and 25% for property damage. In announcing this change, 
the Bureau stressed how accident frequency had stepped up and the cost of 
claims had increased, making such a revision of rates imperative. 


Group Insurance for the Bar 


The Los Angeles Bar Association has made available to all members under 
the age of 65, engaged in the private practice of the law, a plan of non-cancellable 
group insurance covering accident, health, hospitalization and accidental death at 
a premium on the average of 30% Jess than individual coverage. Active practice 
is not limited to private practice but may include positions with corporations 
where a substantial part of one’s duties have to do with legal problems. 


Michigan Rejects Replacement Rider 


Insurance Commissioner Forbes of Michigan has rejected an endorsement 
proposed for addition to the standard fire policy in that state which would permit 
the repayment or replacement of fire-damaged property in lieu of a cash settle- 
ment. The reason that it was turned down was that it was not in the public 
interest to write a form of coverage under which a “profit” could be realized from 
an insurance loss; in other words, by making no provision for depreciation, it 
would defeat the legislative intent as to fire coverage by opening the way for a 
material profit on the part of unscrupulous insureds. 
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AN AUTOMOBILE’S CONTORTIONS 


(WASHINGTON) 


®@ Blow-out, driver’s loss of control 
Boat damaged 
Res ipsa loquitur 





“No one can anticipate what contortions 
an automobile will go through, or what 
vagaries it will pursue, when a_ blowout 
occurs. It may steer for a telephone pole, 
or it may seek an embankment or a ditch. 
The driver is usually, or at least often, 
powerless. Even though he may err in his 
immediate action, yet if it be an error of 
judgment only, he is not to be charged 
with negligence for that act alone.” De- 
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fendant was driving along a county road, 
which was paved with black top, was 
straight, and was dry. His car skidded and, 
departing from the pavement on its right 
side of the road, struck a boat belonging 
to plaintiff, the boat being partially on plain- 
tiff’s property and partially on the road- 
way, though some distance from the paved 
portion. The jury found that plaintiff failed 
to show that the damage to his boat was 
due to any negligence on the part of de- 
fendant. In support of his contention that 
the court should have applied the res ipsa 
loquitur doctrine and granted judgment in 
his favor, plaintiff cited various cases which 
held that one who drives an automobile 
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on the wrong side of the highway and 
collides with another car, bears the bur- 
den of justifying the presence of his auto- 
mobile on the wrong side of the road. 
Reasoning by analogy, plaintiff argued that 
defendant’s car having left the paved por- 
tion of the highway, the burden of proof 
rested upon defendant to justify the posi- 
tion of his car after it departed from the 
pavement. The court did not agree. The 
cases cited had held that the skidding of an 
automobile is not, of itself, evidence of 
negligence on the part of the driver, but 
merely places upon him the burden of show- 
ing that the car was on the wrong side of 
the highway through no fault of his. Con- 
cluded the court: “There is no place for 
the application of the doctrine of res ipsa 
loquitur in the case at bar.” Judgment for 
defendant was affirmed.—Wellons, appel- 
lant v. Wiley et al., respondents. Wash- 
ington Supreme Court, Department Two. 
February 28, 1946. 25 CCH AUTOMOBILE 
Cases 10. 

Frederick B. Cohen, W. U, Park, for appellant. 

Charles R. Lewis, for respondents. 


DEAD MEN TELL NO TALES 


(FLORIDA) 
© Host’s liability 
Wilful and wanton misconduct 
Res ipsa loquitur 


Tragedy stalked the path of the four men 
who left the Rod and Reel Club in Miami 
Beach, Florida. -The men were in Miami 
attending the motor boat regatta, and the 
night was young. They proceeded to Tommy 
Hand’s bar in Coral Gables. At two o’clock in 
the morning, Crawford offered to drive several 
of the others home, A Coral Gables policeman 
was patrolling his beat near Alhambra 
Circle. He noticed a car cross the boule- 
vard (a stop street) without stopping, and 
as it crossed, he further noticed that it 
commenced to pick up speed and that it 
crossed another stop street without halting. 
It was a very still night. The whirring 
of the motor, and the whining of the tires 
were very audible. Suddenly, he heard a 
crash, “like the smack of a door,” although 
it was about a half mile away. Witness 
Miller, who was asleep in his bed room, was 
awakened by the crash and telephoned the 


police at exactly 2:06 a. m. The police 
found that the car had left the pavement, 
struck a stout tamarind tree, and had rolled 
on the grass of the parkway for a distance 
of 45 feet. The grass had been dug up by 
a spining or whirling motion of the wheel 
and tires, but there were no tire or skid 
marks or other indications that the driver 
had applied the brakes before the crash. 
The tree was knocked to the west, and 
the large roots were jerked up to the earth’s 
surface. The car was completely demol- 
ished. There were no eyewitnesses to the 
accident, and none of the occupants of the 
car lived to tell the tale. The wives of 
the occupants of the car brought actions 
to recover for the deaths of their husbands, 
charging the decedent host with wilful and 
wanton misconduct and gross negligence, as 
was required for recovery under the guest 
statute. 


The vital question for decision was 
whether wilful and wanton misconduct on 
the part of the host could be held to have 
been proved by the evidence in the case, 
3y applying the res ipsa loquitur rule, the 
evidence was sufficient to prove a prima 
facie case of ordinary negligence, but was 
it sufficient to prove gross negligence in 
the sense of wilful and wanton misconduct? 


The testimony as to the physical condition 
of the car and tree, just after the impact, 
was sufficient to authorize the jury to infer 
that the car was being driven at a high 
and excessive rate of speed when it struck 


the tree. The absence of skid marks in- 
dicated that the brakes had not been ap- 
plied. However, excessive speed alone was 
insufficient to bring the case within the 
gross negligence requirement of the guest 
statute. In addition, the court declared 
that the doctrine of res ipsa loquitur was not 
available to aid plaintiffs in a case such as 
this, since there was no proof in the record 
that afforded any conclusive clue or pre- 
sumption as to how the accident occurred. 
The doctrine of res ipsa loquitur cannot be 
invoked to create a presumption or infer- 
ence of recklessness. Judgments for de- 
fendant were affirmed.—Orme et al., appel- 
lants v. Burr, Admr., appellee. Florida 
Supreme Court. May 3, 1946. 25 CCH 
AUTOMOBILE CASEs 198, 

Knight, Underwood & Cullen, H. H. Taylor, 
for appellants. 

McKay, Dixon & De Jarnette, for appellee. 
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DEALER’S CAR PILFERED 


(NEBRASKA) 


e “Dealer’s Open Policy” 
“Voluntary parting with possession” 
excluded 
Prospective purchaser’s theft 


Voluntarily parting with possession of an 
automobile apparently covers a lot of ter- 
ritory and a multitude of sins. So held the 
court when Harris, alias Sergeant Floyd 
Dale, walked into plaintiff's automobile 
agency and asked permission, before com- 
pleting his purchase, to take the car down 
to the Western Union Telegraph Office, 
where his wife was employed, for her to 
pass upon his transaction. Harris never 
returned, and the car was found some time 
later at Booneville, Indiana. Plaintiff 
notified his insurer, which refused to see 
about having the vehicle returned. After 
recovering the car and having it repaired, 
plaintiff brought an action against the insur- 
ance company to recover under his Dealers’ 
Open Policy for the damage to the car. 


The policy insured against theft, larceny, 


robbery and pilferage, but did not cover 
loss suffered by the insured in the event 
he voluntarily parted with title to or pos- 
session of any automobile covered, whether 
or not he was induced to part with posses- 
sion by any fraudulent scheme, trick, device, 
or false pretense. Defendant, relying on 
the exception to defeat recovery, argued 
that plaintiff -voluntarily parted with the 
possession of the automobile. On the other 
hand, plaintiff contended that Harris never 
came into possession of the automobile 
within the strict meaning of the term, but 
merely came into its custody. 


That the term possession has many 
shades of meaning and that it is capable 
of no exact definition, the court did not 
doubt. “‘. There is no word more 
ambiguous in its meaning than possession. 
It is interchangeably used to describe actual 
possession and _ constructive possession 
which often so shade into one another that 
it is difficult to say where one ends and 
the other begins’. In the present 
instance, there are no qualifying terms. 
There is no qualifying evidence of usage 
or custom in trade or business. There is 
nothing to indicate that the term was used 
in a restrictive or technical sense. There 


is no evidence that as between the parties 
the term was intended to apply other than 
in its ordinary sense. It would seem, there- 
fore, that under the circumstances, the term 
should be attributed its ordinary significance 
and meaning.” Judgment for the insured 
was reversed, and the cause remanded with 
directions to dismiss the complaint—Boyd 
v. Travelers Fire Insurance Company. 
Nebraska Supreme Court. Filed May 10, 
1946. 25 CCH AvutomosiLe Cases 243. 

George O. Kanauff, Omaha, Neb., for plain- 
tiff, appellee. 


Kennedy, Holland, DeLacy & Svoboda, L, J. 
Tierney, Omaha, Neb., for defendant, appellant. 


DIRTY WINDSHIELD IS NOT 
INHERENTLY DANGEROUS 


(MARYLAND) 


“A philosopher from Mars, or a Rip Van 
Winkle, conceivably might regret that a 
generation ago the courts did not hold an 
automobile to be an inherently dangerous 
instrumentality, and did not hold an owner 
liable for injury without negligence—or an 
automobile liable for tort like a ship in 
admiralty. A legislator perhaps may con- 
sider that the right to drive an automobile 
has undue legal recognition, as compared 
with the right to live. By holding that an 
automobile is not an inherently dangerous 
instrumentality, but a dirty windshield is, 
courts would stultify themselves and the 
law.” The action which provoked this dis- 
sertation was brought under Lord Camp- 
bell’s Act on behalf of the widow and child 
of the victim against the owner, Jones, and 
the driver, Williams, of the truck in ques- 
tion. Judgment on verdict was entered for 
Jones and for plaintiff against Williams. 
The accident occurred a few minutes after 
midnight on a wide well-lighted street. The 
decedent, who was fixing a flat tire, was 
struck by the truck driven by Williams. 
The trial court held against plaintiff’s con- 
tention that Williams was the agent of 
Jones, but plaintiff argued that, regardless 
of agency, Jones was negligent in permitting 
his truck to be driven by Williams when 
the windshield was so dirty that Williams 
could not see Mitchell. This argument was 
based on analogy to the liability of a parent 
for permitting an automobile to be driven 
by a minor son who is a notoriously reck- 
less and drunken driver, or the liability of 
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a bailor for letting for hire an automobile 
with an undisclosed defect in the door, 
which causes a guest of the hirer to be 
thrown from the car. The court did not 
think that a bailor could be held liable on 
the ground of knowledge that a dirty wind- 
shield “ ‘is unlikely to be made reasonably 
safe’ (by cleaning it) before being put to 
use. If the law needs change, it should be 
amended by legislation, not distorted by 
judicial decision. Aside from the condi- 
tion of the windshield, however, Williams’ 
reckless driving would adequately account 
for his not seeing Mitchell.” Judgment of 
the lower court was affirmed.—State of 
Maryland for use of Rosa Mitchell et al. v. 
Jones et al. Maryland Court of Appeals. 
Filed April 11, 1946. 25 CCH AvutTomosILe 
Cases 229, 


FATHER’S CAR BORROWED TO 
DRIVE TO WORK 


(WASHINGTON) 


@ Respondeat superior 
Family car doctrine 
Jury instruction 


The age of the atom no doubt has 
wrought vast changes in the universe, but 
perhaps there is comfort in knowing that 
not all of the horse and buggy days are 
gone. There remains untouched that strong 
and well-recognized presumption that who- 
ever is driving a vehicle is doing so for 
the owner. This presumption was espe- 
cially strong in the instant action. “It was, 
in fact, a sort of double barreled presump- 
tion because it was further an admitted fact 
that at the time of the collision defendants’ 
son was not only driving a car owned by 
his father, but was also employed by him 
and was using it to get to his place of 
work, and moreover, was transporting two 
other of his father’s employees to that 
place.” Plaintiff's car had been struck by 
an overtaking vehicle operated by defend- 
ants’ son. The action was brought against 
the driver and his father and mother. The 
trial court charged the jury that before 
defendants could be held liable, the jury 
must find either that the car was furnished 
by defendants as a family car, or that the 
son was the agent of his father and engaged 
in his employment as such agent at the time 
of the accident. Defendants appealed, as- 
serting that the evidence was insufficient to 


prove that the car was a family car and 
that the jury might have arrived at its 
verdict on that theory. 


The reviewing court agreed with the trial 
court that the presumption of agency was 
supported by considerable other evidence, 
but it could not condone the submission 
of the family car issue to the jury. There 
was no evidence that any member of the 
father’s family had ever used the car or 
had been given permission to do so. He 
was in the used car and garage business, 
and the car was one of several cars which 
he had bought or taken in part payment 
for a car he had sold, and it was kept at 
his place of business as an article of mer- 
chandise, awaiting sale or trade. The mere 
fact that the father permitted his son to 
use it while the son’s car was being re- 
paired did not tend to prove that he fur- 
nished it for the customary use of the 
members of his family or even for the custo- 
mary use of his son. “Since for all that 
we know, or can know, the jury may have 
arrived at its verdict on the family car 
theory, it is obvious that the error may have 


been highly prejudicial.” Judgment for’ 


plaintiffs was reversed and the cause re- 
manded with directions to grant a new trial. 
—Hanford et al., respondents v. Goehry 
et al., appellants. Washington Supreme 
Court. March 30, 1946. 25 CCH Auvuto- 
MOBILE Cases 59, 


INVITATION TO DISASTER 


(NEW YORK) 


@ State’s liability 
Confusing traffic signs 


Not only was it not amusing, but it was 
definitely confusing. The dead-end stop 
sign on the south side of the road misled 
the driver into thinking that he was com- 
ing to a dead-end stop. Small wonder that 
he was bewildered when he saw that he 
was approaching a main, heavily travelled 
highway instead. In a suit by an admin- 
istratrix to recover for the death of her 
intestate, a passenger in an automobile 
which collided with a tree, it was alleged 
that the accident was caused by the condi- 
tion of the state highway. True, agreed the 
court. Not only were the traffic signs 
confusing, but to add insult to injury, they 
were improperly worded, improperly lo- 
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cated, insufficient in height, insufficient in 
number, either not reflectorized or im- 
properly reflectorized, and “an invitation 
to disaster in the night time.” The testi- 
mony was undisputed that nationally ac- 
cepted standards required that the dead-end 
stop sign should have been replaced long 
prior to the accident with a reflectorized, 
double pointed arrow to warn the motorist 
that he was approaching a main highway. 
The conglomeration of signs south of Or- 
chard Park Road should have been re- 
moved, as they added only to the confusion. 
Judgment dismissing the action was re- 
versed and a new ttrial granted.—Ziehm, 
Admx. v. The State of New York. New 
York Supreme Court, Appellate Division, 
Fourth Department. March 20, 1946. 25 
CCH AUTOMOBILE CasEs 162. 


FEMALE MARINE WALKS 
OFF WITH TAXI 


(DISTRICT OF COLUMBIA) 


@ Taxi driver leaving key in taxi 
Passenger driving off 
Collision with automobile 


The female Marine corporal was foxy. 
Did the taxi driver have a cigarette? Hav- 
ing none, he stated that he wished to stop 
and make a telephone call, and at the same 
time would buy cigarettes for her. Leaving 
the key in the ignition, he entered a store, 
made the telephone call and purchased the 
cigarettes, but on returning to the street 
found that his taxicab had vanished. In 
his absence, his passenger had driven the 
cab away, and while driving in the wrong 
direction on the circle, collided with plain- 
tiff's car, which was being operated in a 
proper manner. There had been no con- 
versation between defendant and the pas- 
senger concerning her driving the taxicab, 
and he had not given her such a permission. 
Section 58 of the Traffic and Motor Vehicle 
Regulations of the District of Columbia 
provides that no person shall permit a 
motor vehicle operated by him to stand or 
remain unattended on any street or in any 
public place without first having locked the 
ignition. 

Whether the taxicab was left “unat- 
tended” was closely contested, defendant 
arguing that the vehicle was not unat- 
tended because of the presence of a pas- 


senger in it, and plaintiff insisting that the 
presence of a total stranger, although she 
happened to be a passenger, was not a 
compliance with the regulation. Ruled the 
Court: “We are not called upon to decide 
this interesting, and perhaps difficult ques- 
tion, since the trial court did not specifically 
hold that there was a violation of the regu- 
lation, and reached a conclusion broad 
enough to be sustained on another ground. 
Its conclusion: ‘The action of the defend- 
ant in leaving his taxicab on a public high- 
way with the keys in the ignition and with 
a passenger who was a Stranger in the cab, 
while he went to a nearby store, was a 
negligent act, and such negligence was the 
proximate cause of plaintiff’s injuries’.” 
Judgment for plaintiff was affirmed.—Bul- 
lock, appellant v. Dahlstrom, appellee. 
Municipal Court of Appeals, District of 
Columbia. April 4, 1946. 24 CCH Avuto- 
MOBILE CASEs 1152. 


IN PURSUIT OF A PASSENGER 
(DISTRICT OF COLUMBIA) 


@ Youth showing bad pass 
Chased by motorman 
Alighting streetcar passenger shoved 
into path of taxi 


Just as plaintiff was leaving defendant’s 
streetcar, a youth boarded the car and 
showed a “bad pass”. When the motorman 
asked to see the pass again, the youth 
ducked to the center of the car, the motor- 
man in hot pursuit. To escape the motor- 
man the boy dashed through one of the 
center doors, and in doing so struck and 
pushed plaintiff either from the car and 
across the loading platform, or from the 
platform to the street and into the path of 
an oncoming taxi. The boy escaped and 
was not identified, but plaintiff was seri- 
ously injured as a result of being struck 
by the taxi. Suit was brought against both 
the transit company and the owner of the 
cab on the theory that the motorman’s con- 
duct in pursuing the boy inside the car 
constituted negligence, and that the driver 
of the cab was driving, under the circum- 
stances, at an unreasonable rate of speed 
and too close to the loading platform. The 
jury found in favor of the transit com- 
pany, and at the close of plaintiff's case, 
the court directed a verdict for the owner 
of the taxicab. 
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Said the Court: “We think the record 
amply supports the result which was 
reached. ... We find nothing in the record 
to require a finding in accordance with ap- 
pellant’s contention that ‘the motorman 
should have known or should reasonably 
have anticipated that his conduct would 
place the safety of the passengers of his 
car in jeopardy.’” The court could not 
agree that it was error to direct a verdict 
for the taxi owner. All that was shown 
as to the operation of the taxi was that it 
was traveling, at the most, twenty miles per 
hour and that it was perhaps as close as 
two feet to the loading platform at the point 
of impact. No evidence was introduced 
tending to show that the speed or location 
of the vehicle in relation to the platform 
constituted a lack of due care under the 
circumstances. Judgment of the lower 
court for the defendants was affirmed.— 
Adams, appellant v. Capital Transit Com- 
pany et al., appellees. United States Court 
of Appeals, District of Columbia. April 15, 
1946. 25 CCH AvTomosiLe Cases 22. 


MARRIAGE OF PARTIES BARS 
TORT ACTION 


(OHIO) 


e Ante-nuptial agreement 
Public policy 





If a lady goes riding with her suitor, and 
he runs into a tree, she must not marry him 
before she collects for her injuries. Before 
plaintiff said “I do” to defendant, the parties 
had entered into an ante-nuptial contract 
whereby it was agreed that marriage should 
in no way affect plaintiff’s right to maintain 
an action against defendant, already filed, 
to recover for injuries sustained while rid- 
ing aS a passenger in defendant’s automo- 
bile. Defendant, apparently enamored, had 
run into a tree, and plaintiff, though she 
loved him, was not one to overlook wilful 
and wanton misconduct. After the mar- 
riage of the parties, defendant’s counsel 
pleaded the marriage as a defense to the ac- 
tion. Thereafter the court granted defend- 
ant’s motion for judgment on the pleadings, 
and plaintiff appealed. 


“The policy of the law is to promote do- 
mestic peace and felicity.” Quoted the re- 
viewing court: “ ‘To give either the husband 
or wife the right to sue the other for injury 


sustained by reason of a negligent act would 
strike at the very heart of the peaceable do- 
mestic relation of the husband and wife, and 
further, at the happiness of the family. The 
legislature will not be held to intend a re- 
peal of the settled rules of common law, 
unless the language employed by it clearly 
imports such an intention. Until the 
legislature does so express its interftions, 
the wife cannot maintain such an action 
against her husband to recover damages for 
a personal injury caused by his negligent 
act.’” The fact that the marriage did not 
take place until after the accident which 
caused plaintiff’s injuries had occurred did 
not change the rule. “Ohio has never rec- 
ognized the right of a husband or wife to 
bring an action in tort against his or her 
spouse. Such an action is declared to be 
against public policy.”—Tanno, plaintiff, ap- 
pellant v. Eby, defendant, appellee. Ohio 
Court of Appeals, Cuyahoga County. March 
4, 1946. 24 CCH AvutomosiLe Cases 912. 


OBNOXIOUSNESS OF COUNSEL 
Is “HUSH HUSH” 


(MONTANA) 


e Drunken and obnoxious counsel 
Open rebuke by court 
Prejudicial error 





Plaintiff's counsel was under the influence 
of liquor and conducted himself in “an un- 
seemly manner”. In the presence of the 
jury, the court directed the reporter to have 
his record indicate that Mr. Stromnes “ap- 
pears to be in an intoxicated condition, and 
he is making himself obnoxious to the court 
and jury and interfering with the court re- 
porter in the reading of the notes.” Plain- 
tiff’s counsel duly excepted to the comment 
of the court. Addressing the reporter the 
court then added: “Let your record show 
that plaintiff’s counsel appears to be under 
the influence of liquor and has continually 
bothered the court reporter in the reading 
of the testimony, and the court felt justi- 
fied in admonishing counsel that if he did 
not sit down and desist he would be removed 
from the courtroom.” Just before plain- 
tiff’s counsel took his exception, the court 
admonished the jury not to let any matter 
not connected with the testimony enter into 
their consideration of the case, and to en- 
tirely disregard all comment of the court 
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and counsel. Two or three times the court 
ordered plaintiff’s counsel to sit down, and 
upon his failure to do so directed the sheriff 
to remove him from the courtroom. The 
sheriff left his seat to carry out the order, 
but plaintiff's counsel resumed his seat. 
Ruled the reviewing court: “We believe the 
effect of the scene just described and par- 
ticularly the remark of the court that Mr. 
Stromnes was making himself obnoxious to 
the court and jury was to make a verdict in 
favor of the plaintiff virtually impossible. 
The harm was done, and the admonition 
of the court could not undo it. In such an 
atmosphere the plaintiff, seeking justice, was 
placed at a serious disadvantage. It would 
be better practice to temporarily excuse the 
jury and deal appropriately with Mr. 
Stromnes in their absence.” 


The action arose out of an accident in 
which plaintiff’s left arm was severed above 
the elbow by the disk on defendants’ grader 
as it passed plaintiff’s automobile. Accord- 
ing to plaintiff, defendants were negligent 
in permitting the disk to protrude beyond 
the side of the truck-trailer hauling the 
grader and in driving so that the equip- 
ment was over the center line of the narrow 
highway. On the other hand, defendants 
argued that plaintiff was negligent as to 
lookout, in driving with his left arm pro- 
truding out of the front window, and in 
operating his car to the left of the center of 
the highway. Evidence was presented sup- 
porting both versions. The jury was given 
an instruction offered by defendant as fol- 
lows: “You are instructed that under the 
facts in this case, contributory negligence, 
if any, as herein defined on the part of plain- 
tiff is a complete bar to any recovery by 
plaintiff. Contributory negligence 
is conduct for which he is_ responsible 
amounting to breach of the duty which the 
law imposes upon persons to protect them- 
selves from injuries and which concurring 
and cooperating with the acts of negligence 
for which the defendant is responsible, con- 
tributes to the injury complained of as a 
proximate cause.” This was the only in- 
struction which assumed to define contribu- 
tory negligence and was so general, involved, 
and wanting in substance, that it did 
not afford the jury any guide in determining 
whether or not plaintiff was guilty of con- 
tributory negligence. Because of the ir- 


regularity in dealing with plaintiff's counsel 
and because of the error in the giving of 
the contributory negligence instruction, 
judgment for defendants was reversed and 
the cause remanded for a new trial.—Pil- 
geram, plaintiff v. Haas et al., defendants. 
Montana Supreme Court. March 27, 1946. 
24 CCH AvutomosiLe Cases 1069. 


OMNIBUS CLAUSE 


(LOUISIANA) 


© Garage exclusion 
Garage employee driving car to 
garage 
Pedestrian injured 


Weaver arrived in New Orleans at one 
o’clock in the morning. He stopped at a 
hotel and notified defendant garage that 
he desired to park his car in its garage. 
The garage company promptly sent one of 
its employees to get the car, and as the 
employee was driving the car to the garage 
by a circuitous route negligently skidded 
into and severely injured plaintiff’s hus- 
band, who died as a result of his injuries. 
Plaintiff sued Weaver, the garage and its 
employee, and Weaver’s liability insurance 
carrier. The insurance company filed an 
exception of no cause of action, relying 
on an exception to the omnibus clause. The 
exception provided that the insurance did 
not apply to any person or organization or 
to any agent or employee thereof operating 
an automobile repair shop, public garage, 
sales agency, service station or public park- 
ing place, with respect to any accident aris- 
ing out of the operation thereof. The trial 
court sustained the insurer’s exception. 


Counsel for plaintiff argued that the ex- 
ception has no effect unless the person 
injured or killed is an employee of a public 
garage, service station or public parking 
place, and “that it has no effect even though 
the car may be operated by an employee of 
such an establishment if the person injured 
or killed is a third person—a member of 
the general public—an innocent bystander.” 
Ruled the court: “We have diligently 
searched for something in the wording of 
that paragraph of the exception which might 
lead us to believe that this argument is 
sound, but have been entirely unable to 
read that language except as having one 


UVOAENYNDCOOAATOGEATTUOAAD OREO GAHANNA ANTENNA NNT ANU ENTAU NAA NGAT GAHAN NGUUAAAUOUAAUOEEN UU UOENUOENAAUONRAAENNUE NNT UENAUONATUU ENA NNN UNA NN AU ENU UNA ANTTnNN UNE Aa eA enN A 


AUTOMOBILE 


PAGE 417 





SCUCEUL ELSI TAAAEUAT LAAT ATARI AANAAATANNNNHNN HN AH NET NATNANNN NNN AA HUNAN ENNEAD NAN AAUO NAN NAG DANAE AU ATU GNURANU ENN NNNA ANNA LGiHAAu nay 


and only one meaning. We read it as mean- 
ing that if the permission to use or to 
operate the car is given to a garage, a 
service station or public parking place or 
to any other of the listed establishments or 
to any agent or employee thereof, then the 
omnibus clause ‘does not apply . . . to any 
accident arising out of the operation there- 
of.’ We cannot torture that language into 
having any other meaning.” Judgment dis- 
missing the action was affirmed.—Nyman, 
plaintiff, appellant v. Monteleone-Iberville 
Garage, Inc., et al., defendants, appellees. 
Louisiana Court of Appeal, Parish of Or- 
leans. April 15, 1946. 25 CCH Auvutomo- 
BILE CASES 74. 


OUT OF ORDER 


(ILLINOIS) 


© Wig-wag signals not operating 
Railroad crossing collision 


The train consisted of 83 cars and a ca- 
boose. The decedent’s car, traveling at 
twenty miles per hour in the fog, struck the 
59th car from the engine at 2:30 in the 
morning. The decedent, a taxicab driver, 
was familiar with the crossing and with its 
signals. In the fog, lights could be seen for 50 
feet, and unlighted objects on the highway 
could be seen for about 10 feet. When the 
decedent’s car reached the highway intersec- 
tion, the green light was showing, and none of 
the railroad warning signals were operat- 
ing, which indicated that no train was ap- 
proaching or was on the crossing. The 
light of the intersection was synchronized 
with the signals at the crossing. When the 
driver was within ten feet of the crossing, 
he swerved to the right, but was unable to 
avoid colliding with a boxcar. The driver 
was killed, and plaintiffs, occupants of the 
car, were injured. The railroad signals had 
not been operating for some ten hours prior 
to the accident, and had not even been 
checked for over a month. Plaintiffs 
claimed that the railroad warning signals 
were provided for the purpose of warning 
against the approach of a train or the pres- 
ence of a train on the crossing; that travel- 
ers on the highway had a right to rely upon 
and be guided by the warning usually given 
by such signals; and that the negligent fail- 
ure of defendant to maintain such signals 
in operating condition lured them into an 


attempt to cross the railroad and was the 
proximate cause of the accident. On the 
other hand, defendant contended that its 
warning signals were purposed only to wam 
of the approach of a train toward the cross- 
ing; that it was under no duty to warn 
travelers on the highway of the presence of 
a train on the crossing; and that the pres- 
ence of a train on the crossing was of itself 
sufficient warning. 


The court agreed with plaintiffs. The 
purpose of the statutes relating to railroads 


‘was the general protection of the public at 


railroad crossings and was not limited to 
the approach of trains. Although ordinarily 
the presence of a train is sufficient warning 
of danger to a traveler, if, through no 
fault of the traveler, the train is not ob- 
served, and he is injured by relying upon 
and reasonably acting in compliance with 
the signals, the company is liable. The jury 
was warranted in finding that decedent pro- 
ceeded in. reliance upon the green light. 
Judgment n. o. v. for defendant was re- 
versed.—Langston, et al., appellants v. Chi- 
cago and North Western Railway Company, 
appellee. Illinois Appellate Court, Second 
District. April 18, 1946. 25 CCH Auto- 
MOBILE CASES 26. 


PARKED AMBULANCE BLOCKS 
GARAGE EXIT 


(IOWA) 


e@ Garage consumed by fire 
Stored automobile destroyed 


In the wee, small hours of the morning, 
a fire was discovered in defendant’s garage 
building. Plaintiff, who lived but a short 
distance away, was awakened and hastened 
to the garage to save her automobile from 
damage. She paid defendant $2.00 a month 
for the use of space in the basement of his 
garage building and was furnished with a 
key. Defendant’s employees had worked in 
the garage until 3:45 a. m. on the day in 
question. During the evening a driver of an 
ambulance owned by the State University 
hospital had been permited to place the 
ambulance in the basement store room be- 
hind plaintiff's car. The switch kept was 
left in the ambulance. When _ plaintiff 
reached the burning garage, much to her 
horror she found that she could not back 
out. The ambulance: completely blocked 
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her passage, and her car, with all the others 
in the basement except one, was destroyed. 
There was no record that defendant prom- 
ised to keep the alleyway free, nor was 
there any explanation of how the fire was 
caused. Plaintiff argued that the transac- 
tion for storing the car constituted a bail- 
ment. “But,” said the court, “in the instant 
case, there was not so much a contract for 
the care of the car, as a lease of space. 
There was no delivery to the garage pro- 
prietor, nor acceptance of possession. 
Whether or not the transaction is consid- 
ered a bailment, the plaintiff must establish 
that her loss was from the pleaded negli- 
gence. Plaintiff argues that where the ten- 
ant is granted no more than the right to 
use in common with other tenants, the 
landlord is chargeable with negligence if 
he fails to exercise reasonable car to keep 
the common passageways in proper condi- 
tion, and if he does not do so he is liable 
to the tenant for injuries occasioned by 
such failure. This rule, in substance, was 
stated in the instructions, and there was 
also submitted the question as to whether 
the parking of the ambulance constituted 
the negligence, and if so whether it was the 
proximate cause. The jury was told that 
if they found that plaintiff’s car would have 
been destroyed, irrespective of the parking 
of the ambulance, the plaintiff could not 
recover.” The case was properly submitted 
to the jury, no error appeared, and judg- 
ment for defendant was affirmed.—Reimers, 
appellant v. Petersen, appellee. Iowa Su- 
preme Court. May 7, 1946. 25 CCH Av- 
TOMOBILE CASES 205. 

Ross L. Sifford, Carroll, Iowa, Douglas Rogers, 
Manning, Iowa, for appellant. 

White & Bruner, Carroll, Iowa, for appellee. 


PETROLEUM TRAILER TANK 
EXPLODES 





(OKLAHOMA) 


e Welding leak in tank 
Welder killed 
“Use and operation” construed 


The insurance company sought a declara- 
tory judgment to determine its liability un- 
der two automobile liability , insurance 
policies issued to Wass in connection with 
his operations as a Class B Motor Carrier 
under permit from the Oklahoma Corpora- 


AUTOMOBILE 


tion Commission. Wass had applied for a 
certificate of convenience to operate a 
Chevrolet tractor and semi-trailer tank for 
the purpose of transporting petroleum prod- 
ucts. A statutory insurance policy in the 
amount of $5000 was issued to him by the 
insurance company and filed with the Cor- 
poration Commission to enable him to pro- 
cure the permit. Wass desired additional 
coverage in the sum of $25,000, and accord- 
ingly, a duplicate of the $5000 statutory pol- 
icy was issued to him, differing from the 
$5000 policy only in that it had an endorse- 
ment in red ink across its face to the effect 
that it would be void if filed with the Cor- 
poration Commission. Each policy specifi- 
cally excluded from coverage liability for 
loss or expense resulting from fire or ex- 
plosion occurring within the contents of 
any vehicle, whether loaded or unloaded, or 
from leakage of the contents. A leak de- 
veloped in the outlet valve located at the 
rear of the tank, and the equipment was 
taken to a shop for repair. While the weld- 
ing was being done, an explosion occurred 
within the tank, blowing out the rear end 
of the tank and causing fatal injuries to the 
welder. 


Was the loss covered by the policy? Said 
the Court: “We know of no case which has 
gone so far to hold that work on a parked 
motor vehicle in a garage had such a proxi- 
mate connection with the operation or use 
of the vehicle upon the highway as to con- 
stitute an operation or use thereof upon the 
highway. It is not sufficient to establish 
liability to find that the repair was a neces- 
sary incident in the preparation of the truck 
for use upon the highway in the operator’s 
authorized business. Before there can be 
any liability under the policy, the repair 
must be a necessary incident in the course 
of an operation or use of the truck upon the 
highway. It would, in our opinion, 
be adopting a strained and unwarranted 
construction of the intent of the Legislature 
to hold that when it required, as a prerequi- 
site to the right to use the highway, the 
filing of an indemnity bond requiring the 
payment of losses resulting from the opera- 
tion of the motor vehicle for which the 
owner might become liable, that the Legis- 
lature had in mind losses which might 
accrue while the vehicle was parked in a gar- 
age for repairs to fit it to be used upon the 
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highways in pursuit of the business author- 
ized by the permit.” 


There was another reason why the in- 
sured could not recover. To establish lia- 
bility under the policy, the vehicle must be 
operated or used on the highway by the per- 
mittee or his agent. The welder was the 
employee of the garage proprietor and was 
not subject to direction by the permittee. 
Judgment against the insurer was reversed. 
—Commercial Standard Insurance Com- 
pany, appellant v. Bacon et al., appellees. 
United States Circuit Court of Appeals, 
Tenth Circuit. March 15, 1946. 24 CCH 
AUTOMOBILE CAsEs 930. 


ROCK THROWN OUT 
BACK OF CAR 


(IOWA) 


© Pedestrian injured 
Motorist’s negligent application of 
power to wheels 
Duty to warn 





En route to a firemen’s jubilee, defendant 
attempted to park his car in a vacant lot 
adjoining the main street. The car stalled 
on a pile of rocks, and deferidant and plain- 
tiff, a passenger, walked to the back of the 
car to examine the situation. Attempts to 
push the car back and forth were unsuc- 
cessful, and defendant’s patience and sunny 
disposition were sorely tried. “I’ll get this 
thing off of there,” defendant announced. 
Plaintiff and his wife both testified that 
plaintiff asked defendant what he intended 
to do, but got no response. Defendant en- 
tered the car, the motor roared, the car 
shot ahead, and a rock was hurtled in back 
of the car, striking and breaking plaintiff's 
leg. Defendant argues that a reasonably 
prudent person would not have foreseen 
any danger in applying the power of the 
car. Said the court: “We may assume, 
without deciding, that danger was not rea- 
sonably to have been foreseen from the 
mere application of power in the ordinary 
way. Here, however, there is evidence that 
defendant suddenly applied an extraordi- 
nary amount of power which caused the 
motor to roar, the wheels to spin, the car 
to shoot forward and rocks to be forcibly 
thrown against a car on the opposite side 
of the sidewalk. We cannot say as a mat- 
ter of law from the quoted answer of plain- 


Cee 


tiff nor from the testimony as a whole that 
danger or probability of harm from the 
application of power in that manner was 
not foreseeable to a reasonably prudent 
person. It cannot be said as a matter 
of law that defendant’s conduct constituted 
reasonable care. Hence, it was proper to 
submit the issue of defendant’s negligence 
to the jury.” Judgment for plaintiff was 
affirmed.—Kaffenberger, appellee v. Holle, 
appellant. Iowa Supreme Court. May 7 
1946. 25 CCH Avutomosite CAsEs 178. 


M. L. Sutton, Clinton, Iowa, for appellant. 
E. C. Halbach, Clinton, Iowa, for appellee. 
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SNOW CLOUD OBSCURES TRUCK 


(WYOMING) 


e Rear-end collision 
Truck dragging snow board 
State highway commission’s liability 


It was a wild and blustery day. The 
countryside for miles around and the high- 
way was covered with loose snow. Sud- 
denly plaintiff's car was enveloped in a 
cloud of snow, and before he could halt, he 
collided with the rear end of a State High- 
way Commission truck, which was dragging 
a snow board for the purpose of removing 
snow on the highway. Alleging that in drag- 
ging the snow board, the State truck’s 
movement created a ground blizzard that 
completely obscured the truck from his vis- 
ion, plaintiff sued the Highway Commission 
for damages. It was plaintiff’s contention 
that the Highway Commission was negli- 
gent in failing to place warning signals on 
the truck and snow board. 


To refute the defense that the action was 
one against the State, plaintiff suggested 
that since the Commission had taken out 
certain insurance on its motor vehicles, the 
rule in this instance should be different. 
The Court disagreed. “The Commission 
cannot give consent to what the law does 
not permit. . .. It is quite clear from the 
constitutional and statutory provisions that 
the state has never given its consent that it 
or the Commission might be sued for a tort. 
But even if it had, it is apparent also that 
the plaintiff’s pleading is additionally defec- 
tive in that no presentation of his claim to 
the state auditor as required by law was 
ever made. Nor was the Highway Super- 
intendent or his employee individually lia- 
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ble. A public officer is not personally liable 
to one injured in consequence of an act 
performed within the scope of his official 
authority, and it was perfectly clear that the 
act of the Highway Superintendent in direct- 
ing his employee to use a truck and snow 
board to remove snow from the highway was 
within the scope of his official authority. 
Moreover, the court thought it evident that 
plaintiff was contributorily negligent in fail- 
ing to stop or reduce the speed of his car. 
Judgment for defendants was affirmed.— 
Price, plaintiff in error v. State Highway 
Commission of Wyoming et al., defendants 
in error. Wyoming Supreme Court. March 


26, 1946. 24 CCH AutomosiLe CAses 977. 


THE CRUCIAL PHRASE 


(WEST VIRGINIA) 


e Insurer’s liability 
Taxicab driver assaults passenger 
“Injuries by reason of ownership, 
maintenance or use” construed 





Beaten by the cab driver with an air gun, 
the passenger sued and recovered for his 
injuries from the cab company. Although 
defendant had issued a fleet policy covering 
the cab company for damages to persons 
receiving accidental injuries by reason of 
the ownership, maintenance or use of the 
taxicabs, it refused to defend the action on 
the ground that the claim asserted by the 
passenger was not covered by the policy. 
Thereafter the cab company brought suit to 
compel the insurer to reimburse it for its 
outlay in satisfaction of the judgment ren- 
dered for the passenger. The suit failed in 
the lower court, the judge having concluded 
that although the injuries were accidentally 
received, they were not received by reason 
of the ownership, maintenance or use of 
the cab. 


The reviewing court was in accord with 
the view that the passenger’s injuries were 
accidentally received. “An injury is acci- 
dentally received when, without fault of the 
injured person, it is intentionally inflicted 
by another. The matter is determined from 
the standpoint of the injured person and 
not from the standpoint of the aggressor. 
There agreement halted. The trial judge 
had ruled that the insurance did not cover 
the conduct of the business, but the use of 
the automobiles, and that an assault by a 


driver was not covered by the policy unless 
the vehicle itself was accessory to or pro- 
duced the injury. Admitting that this view 
was not without rational basis, the review- 
ing court, nevertheless, thought that it in- 
volved an interpretation of the language of 
the policy that was unduly strict and nar- 
row when the general purpose to be served 
by the policy was considered. The type of 
claim involved was not listed among the 
exclusions or limitations of liability in the 
policy. The language was broad and gen- 
erai. “These terms do not in our opinion 
require that the automobile itself produce 
the injury. They are equally satisfied if the 
injury is incidental to or grows out of the 
relationship of carrier and passenger, which 
in this form of transportation necessitates 
personal dealings and contact between the 
driver and the passenger in the use of the 
cab. We think that this interpretation of 
the crucial phrase is sound and should be 
applied to the terms of the policy in the 
case at bar.” Judgment of the lower court 
was reversed and the cause remanded for 
further proceedings—Huntington Cab Com- 
pany, appellant v. American Fidelity & Cas- 
ualty Company, Inc., appellee. United 
States Circuit Court of Appeals, Fourth 
Circuit. May 8, 1946. 25 CCH Automo- 
PILE CASEs 130. 


TRUCK STRIKES FIRE ESCAPE 


(ILLINOIS) 


© Clearance of fire escape 
Driver on wrong side of alley 
Proximate cause 





According to defendant, the public has 
the right to use an entire alley surface from 
side to side and above the surface of the 
ground for movement of traffic. Appar- 
ently, defendant’s truck driver proceeded 
on this theory, too, for he had driven down 
the left hand side of an alley under a fire 
escape, knocking it from its customary posi- 
tion, and necessitating its removal and dis- 
assembly for repairs. Plaintiff, the owner 
of the building and fire escape involved, 
brought suit, alleging that defendant was 
guilty of negligence in driving on the wrong 
side of the road, driving at an unreasonable 
speed, and in failing to observe the height 
of the truck as compared with the position 
of plaintiff’s fire escape. Defendant’s prin- 
cipal contention was that the negligence of 
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plaintiff in maintaining a fire escape over a 
public alley with a vertical clearance of 
less than fourteen feet in violation of the 
city ordinance barred plaintiff from recov- 
ery. Tivadore, the driver of the truck, tes- 
tified that he had driven through the alley 
on several occasions before the accident; 
that it was daylight and he could see where 
he was going ait the time of the accident; 
that he saw the fire escape; and that his 
truck was loaded with as much as it could 
hold. Defendant further argued that there 
is no limitation on the height to which a 
truck may be loaded, and that Tivadore 
had a right to assume that the fire escape 
would not be lower than fourteen feet above 
the alley pavement, and therefore, could not 
be criticized for driving his truck on the 
left hand side of the alley. Said the court: 
“Defendant's argument is a tacit admission 
that Tivadore made no effort to determine 
whether the loaded truck would clear the 
fire escape as it passed underneath. 
Moreover, the evidence shows that the 
clearance was greater on the right side and 
sufficient to permit the passage of the truck, 
but he chose to drive on the left side of the 
alley. The fire escape was in good 
working order and had been in use for 
seventeen years without any mishap. It 
was in plain view as Tivadore drove down 
the alley, and the mere fact that it was an 
obstruction above the alley did not justify 
him in exercising a less degree of care than 
he did to avoid striking other obstructions 
at or near the surface of the alley such 
as the electric instrument box or the tele- 
phone poles.” The question whether the 
alleged violation of the ordinance was the 
proximate cause of the injury was one of 
fact for the trial court to determine. Judg- 
ment for plaintiff was affirmed.—Belmont 
Garage Corporation, appellee v. J. W. Peter- 
sen Coal Company, appellant. Illinois Ap- 
pellate Court, First District. April 24, 1946. 
25 CCH AvuTomosite Cases 196. 


WHEN COUNSEL PERSISTS IN ERROR 


(KENTUCKY) 


@ Questions and argument of counsel 
Persistence after objection sustained 
Pedestrian injured 





When the court has sustained objections 
to improper questions and argument, it is the 
duty of counsel, as an officer of the court, 


to abide by the court’s ruling, and not to 
persist in the objectionable questioning or 
arguments, The plaintiff, coming out of the 
grocery store carrying a bag of oranges, 
stepped to the edge of the highway and 
flagged a bus which was going toward his 
home. The bus was approaching the store 
on the other side of the road from the store 
entrance. As the plaintiff took two steps 
toward the other side of the road to go 
toward the bus, he was struck by a truck 
coming from the direction opposite to that 
of the bus. From a judgment for plaintiff 
the defendants appealed. 


“The final contention is that the attorney 
for appellee went so far afield in his argu- 
ment to the jury in stating facts not shown 
by the record and otherwise, as to require 
a reversal, and we have concluded that this 
contention must be upheld, particularly so 
when the whole case presented is a very 
close one. The bill of exceptions shows that 
during the argument counsel said that appel- 
lant had two ribs broken, and that the X-ray 
picture showed that he had ribs broken. 
The defendants objected and excepted on 
the ground that there was no evidence that 
Mr. Doepel had suffered a fracture of ribs, 
and further that there had been no introduc- 
tion of any X-ray pictures. The bill of 
exceptions stated that the court sus- 
tained the objection, but ‘notwithstanding 
this, plaintiff's attorney continued to argue 
this to the jury As we read the record 
we find no specific evidence that appellee 
suffered a fracture of the ribs. Three doc- 
tors examined him but none testified. The 
reference by counsel to the failure of defend- 
ants to introduce the doctor or doctors was 
obviously unfair. In the usual run of cases 
it is customary for the plaintiff to introduce 
attending doctors in order to establish the 
extent of injuries and impairment to earn- 
ing power. It was not incumbent on de- 
fendant to build up this feature of plaintiff's 
case. It may have been as incumbent on 
plaintiff to introduce the bus driver as it was 
on defendant, though there is nothing in the 
record to show that the bus driver saw ap- 
pellee. That he did see the approaching 
truck and rather anticipated a head-on colli- 
sion is evidenced by his remark, ‘brace 
yourselves.’ There is no explanation as to 
why a doctor and bus driver were not called. 
The general rule is that the unexplained 
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failure of a party to produce a witness under 
certain circumstances is a fit subject for 
fair comment and may justify an inference 
unfavorable to the party in default, but this 
was written in a case where it was reason- 
ably presumed that an agent of a principal 
who was in the court room and was not 
called, might have enlightened the court on 
a disputed question of agency . . . We 
think the reference to the failure of defend- 
ant to call the doctor was to say the least 
unfair and prejudicial. The reference to the 
failure to call the bus driver while not pre- 
cisely fair was not prejudicial. The argu- 
ment as to the broken ribs and what the 
X-ray pictures showed, or that they did 
show broken ribs, was not borne out by any 
competent testimony in the case. If ap- 
pellee’s rib or ribs had been broken, he must 
have known the fact; if he did not then the 
attending physician could enlighten the court 
on the subject. On another trial these 
matters may, if counsel think it necessary, 
be easily cleared up. However we are re- 
versing mainly on the ground that after the 
court had sustained defendant’s objections 
first to incompetent questions and then to 
the argument, as shown by the bill of excep- 
tions, counsel nevertheless continued the 
same line of argument. Counsel no doubt 
is thoroughly familiar with the general rule 
of procedure that is the duty of counsel in 
argument to restrict himself to record facts, 
resorting only to fair and reasonable deduc- 
tions and inferences.” Judgment for plain- 
tiff was reversed, and a new trial granted.— 
Chappell et al., appellants v. Doepel. Ken- 
tucky Court of Appeals. February 19, 1946. 
24 CCH AvutTomosiLe Cases 741. 


E. L. Morgan, Harlan, Ky., for appellants. 


R. S. Rose, Harlan, Ky., R. L. Pope, Harlan, 
Ky., and Knoxville, Tenn., for appellee. 


WIFE-PASSENGER SUES 
HUSBAND-DRIVER’S INSURER 


(LOUISIANA) 


© Accident in Mississippi 
Suit in Louisiana 
Liability of husband’s insurer 


In Mississippi a wife may not sue her 
husband for personal injuries; in Lousiana, 
though she may not sue her husband di- 
rectly, by statute she may proceed directly 


against the insurer of her husband, and re- 
cover damages for personal injuries suffered 
at the hand of her husband. In the case 
at bar, the plaintiff wife was injured as the 
result of negligence of her husband while 
driving his car, in the state of Mississippi. 
She brought suit against her husband’s in- 
surer in the state of Louisiana. Her action 
was dismissed by the trial court, and this 
action was affirmed by the intermediate ap- 
pellate court; comes now an appeal to the 
Louisiana Supreme Court. 


Said the Court in affirming: “Where the 
action is brought in one jurisdiction for a 
tort committed in another the rights and 
liabilities of the parties are determined by 
the laws of the place where the wrong is 
committed and not by the laws of the place 
where the right of action is asserted 
We must therefore look to the laws of 
Mississippi where plaintiff’s injury occurred 
and not to the laws of Louisiana where the 
plaintiff's suit was brought in order to de- 
termine plaintiff's rights.” Proof was made 
on the trial that, under the law of Missis- 
sippi, the wife would have no right of action 
against her husband for personal injuries. 
“The only reason why, under the law of 
Louisiana, a wife who is not permitted to 
sue her husband for a tort may sue his 
liability insurer is because this right is ex- 
pressly conferred upon her by Act 55 of 
1930. But there is no statute in Mississippi 
permitting the wife or any other claimant 
in a tort case to bring a direct action against 
the liability insurer, nor has the Supreme 
Court of Mississippi, established any juris- 
prudence which authorizes such an action. 
On the contrary, in that State the claimant 
must file his suit and exhaust all remedies 
against the insured before he can bring his 
suit against the insurer The statute 
does not give plaintiff any more rights than 
she has under the law of Mississippi. It 
only furnishes her with a method to enforce 
in Louisiana whatever rights she has in 
Mississippi. Since she has no cause of action 
under the law of Mississippi, necessarily Act 
55 of 1930 confers upon her no cause ‘of 
action in Louisiana.” Judgment of dis- 
missal was affirmed.—Burke v. Massachu- 
setts Bonding & Insurance Company. 
Louisiana Supreme Court. January 7, 1946. 
24 CCH AUTOMOBILE Cases 348, 
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Resolving the “Actual Cash Value” of a 
Building (S. D.) 


Which Insurer Pays? (Md.) 
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AGENT ORALLY BINDS INSURER 


(NEVADA) 


@ Oral application for insurance 
Policy never issued 


The owners of the Glendale Ranch in 
Washoe County, Nevada thought that their 
large barn, which was destroyed by fire, 
was insured against such a loss; so they 
demanded that defendant recoup them in 
the amount of $7500. When defendant de- 
nied liability, plaintiffs set about to prove 
an oral contract of insurance. Their com- 
plaint alleged that on August 1, 1941, Frank 
Hassett, who was an authorized agent of 
defendant, had agreed to insure the barn 
for a period of three years and to execute 
and deliver to plaintiffs within a reasonable 
and convenient time, a policy for the sum of 
$7500 against loss and damage by fire. How- 
ever, defendant neglected and refused to 
execute the policy in pursuance to said 
agreement. Answering the complaint, de- 
fendant admitted that Hassett was its agent 
and that it had refused to execute and de- 
liver a policy of insurance to plaintiffs. The 
case was tried without a jury, and the court 
found that plaintiffs had applied to Hassett 
for insurance in the sum of $7500, subject 
to modification of said amount if defendant 
subsequently appraised the property at a 


lower figure. The appraisement mentioned 
was never made. The court’s conclusion: 
“An oral contract of fire insurance on plain- 
tiff’s barn existed at the time of its destruc- 
tion; that the amount of insurance covered 
thereby was not less than $7500; and that 
defendant was bound, as if it had issued a 
policy, to pay the actual loss, not exceeding 
$7500.” Judgment for plaintiffs was af- 
firmed.—Milwaukee Mechanics’ Insurance 
Company, appellant v. Questa, Admr., et al., 
appellees. United States Circuit Court of 
Appeals, Ninth Circuit. April 26, 1946. 6 
CCH Fire ANp CASUALTY CAsEs 78. 

Percy V,. Long, Bert W. Levit, William H. 
Levit, Long & Levit, San Francisco, Cal., Hawk- 


ins, Rhodes & Hawkins, Reno, Nev., for appel- 
lant. 


William S, Boyle, Reno, Nev., for appellees. 


GOVERNMENT COTTON 
DESTROYED BY FIRE 


(SOUTH CAROLINA) 


e Government’s agreement with ware- 
house 
Insurance required by first, not obli- 
gatory by second 








Five hundred and eighteen bales of gov- 
ernment cotton went up in flames on August 
19, 1942. The cotton was stored in a ware- 
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house belonging to the Carolina Warehouse 
Company near Spartanburg, South Carolina, 
under the terms of an agreement between 
the Commodity Credit Corporation and the 
warehouse company. Seeking recoup for its 
loss, the United States alleged that the 
contract called for the warehouse company 
to insure the stored cotton and that the cot- 
ton was insured by defendant. The insur- 
ance company argued that prior to the fire 
the contract was terminated by mutual con- 
sent of the parties, and a new storage con- 
tract entered into by them under which the 
warehouse was not obligated to insure the 
cotton and in which it was agreed that 
the liability for loss would rest upon the 
plaintiff. Negotiations for a new contract 
had been in progress for some time prior 
to the fire. On July 30, Commodity Credit 
Corporation sent to the warehouse company 
two forms of the proposed new contract to 
be effective August 1, 1942. On August 4 
the treasurer of the warehouse signed the 
two forms and mailed them to Commodity 
at New Orleans. He then telephoned de- 
fendant’s agents at Spartanburg that he had 
signed a new contract of storage with Com- 
modity, but had not received his company’s 
completed copy, and that when he did re- 
ceive it, he would relieve them of the cover- 
age of Commodity’s cotton. On August 10, 
Commodity’s regional director at New Or- 
leans signed the two forms of the new stor- 
age contract, and a subordinate dictated a 
letter, dated August 10, addressed to the 
warehouse company, stating that the new 
agreement had been completed and that the 
warehouse company’s copy was enclosed. 
This letter was received at Spartanburg on 
August 27. There was no explanation for 
the delay, and the court could only conclude 
that the letter was not deposited in the mail 
by Commodity until after August 19. 


“It makes no difference which storage 
contract was in effect,” said the court. At 
the time of the fire the insurance policy was 
still in force and effect. The new agree- 
ment recognized the existence of the insur- 
ance and contemplated that there should 
be some further affirmative act on the part 
of the insured in order to effect the removal 
of any of the insured property from cover- 
age. The treasurer of the warehouse rec- 
ognized the situation when he informed his 
insurance agents of the situation and told 
them that he would notify them when he 


received his copy of the agreement so that 
the cotton could be removed from coverage. 
“The new storage agreement was not self- 
executing so as to remove the subject cotton 
from the coverage of the insurance.” Judg- 
ment was entered for plaintiff—United 
States of America, plaintiff v. Insurance 
Company of North America, defendant. 
United States District Court, Western Dis- 
trict of South Carolina. April 30, 1946. 6 
CCH Fire ANp CaAsuatty Cases 69. 


O. H. Doyle, U. S. Atty., for plaintiff. 


Osborne, Butler & Moore, Spartanburg, S. C., 
for Carolina Warehouse Co., Inc. 


Stephen Nettles, Greenville, S, C., for Insur- 
ance Company of North America. 


REFUSAL TO SUBMIT TO 
QUESTIONING DOES NOT 
WORK FORFEITURE 


(MISSOURI) 


e Examination under oath 
Breach of provision 
Substantial compliance 





“The insured . . . shall submit to 
examinations under oath by any person 
named by this company, and subscribe the 
same; .’ Thus read the fire insurance 
policies covering the Packard Manufacturing 
Company. But the president and the secre- 
tary-treasurer of the company, when ex- 
amined under oath, refused to state whether 
they had previously been in the “bookie 
business” together and refused to divulge 
their previous fire record. Defendant imme- 
diately alleged that the breach of this pro- 
vision rendered the policies void. It was 
defendant’s theory that the fire was of in- 
cendiary origin. Plaintiff insisted that the 
failure of the insured’s representatives to 
answer questions in an examination under 
oath did not void the policies, but only post- 
poned the right to sue, and that, therefore, 
it was error for the trial court to instruct 
a directed verdict for the insurer. It also 
argued that the really material questions 
were answered before the president and 
secretary-treasurer subscribed to their ex- 
amination. 


“Unquestionably,” the court declared, 
“the provision in an insurance policy re- 
quiring the insured to submit to an exami- 
nation under oath is reasonable and valid. 
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The provision confers a valuable privilege 
upon the insurer which, within bounds, is 
binding and enforceable upon the insured.” 
The court discovered that in the absence 
of a provision that failure to submit to an 
examination under oath shall work a for- 
feiture of all claims under the policy, the 
courts and text writers were in conflict as 
to the effect of a violation of a provision 
requiring the insured to submit to examina- 
tions under oath. Some authorities consider 
the clause in the light of the subsequent 
provision that “no suit or action on the pol- 
icy shall be sustained until after full compli- 
ance by the insured with all the foregoing 
requirements,” and take the view that even 
an absolute refusal to submit to an exami- 
nation does not forfeit the policy, but merely 
postpones the right of the insured to main- 
tain an action on the policy until the pro- 
vision has been complied with. Other 
authorities take the view that failure to sub- 
mit to an examination or to answer material 
questions results in a forfeiture of all rights 
under the policy. Ruled the court: “Re- 


gardless of the nature and force of the 
provision, the insurer is only entitled to sub- 
stantial compliance with its terms. Here 
there was not an inexcusable refusal to sub- 
mit to any examination whatsoever or an 
imposition of unreasonable terms by the 


insured. Schneider answered all questions 
at the time the questions were asked except 
as to prior business connections with Cam- 
marata and his previous fire losses. These 
two questions he answered on June 22, be- 
fore he subscribed to his examination, by 
writing in the answers. While they were 
proper questions upon the examination, and 
material, yet, in the light of the answers, 
they did not go to the question of the com- 
pany’s liability nor, for that matter, directly 
to the validity of the insurance contract. 
It is our view that there was substantial 
compliance with this provision of the poli- 
cies.” Judgment granting a new trial was 
affirmed.—Packard Manufacturing Company, 
respondent v. Indiana Lumbermen’s Mutual 
Insurance Company, appellant. Missouri 
Supreme Court. April 8, 1946. 6 CCH Fire 
AND CASUALTY CAsEs 56. 

Sievers & Reagan, 1515 Paul Brown Bldg., St. 
Louis, Mo., for appellant, 


N. Murry Edwards, 302 Title Guaranty Bldg., 
James A. Waechter, 3746 Grandel Sq., St. Louis, 
Mo., for respondent. 
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RESOLVING THE “ACTUAL CASH 
VALUE” OF A BUILDING 


(SOUTH DAKOTA) 


@ Replacement cost less depreciation 
Other factors considered by jury 


Under a statutory form of policy defend- 
ant insured plaintiffs in the amount of 
$12,000 against loss or damage by fire to 
its building. Attached to the policy was a 
standard “Reduced Rate Average Clause”, 
which read: “It is a part of the consideration 
for this policy and the basis upon which the 
rate of premium is fixed that the insured 
shall maintain insurance on the property 
described in this policy to the extent of at 
least 90 per cent of the actual cash value 
thereof, and that failing to do so, the insured 
shall be a co-insurer to the extent of such 
deficit and to that extent shall bear his, her 
or their proportion of any loss.” The fire 
loss was adjusted at the figure of $2677.39. 
On the date of the fire, $68,000 in fire insur- 
ance was in force on the property. On the 
theory that the “actual cash value” of the 
property was in excess of $100,000, and that, 
therefore, plaintiffs were co-insurers to the 
extent of at least 22,000, defendant tendered 
the amount of $357.03 as its proportionate 
amount of the loss as established by the 
adjustment. The tender was refused. The 
court submitted but one question to the jury, 
namely, “What was the actual cash value 
of the building at the date of the loss and 
damage?” It also instructed the jury that 
in determining the actual cash value of the 
building the jury should take into consider- 
ation the cost of restoration or replacement 
of the building less depreciation thereon 
since it was erected; any element of obso- 
lescence; the size of the building; the ma- 
terial of which it was composed; its age and 
state of preservation; the amount for which 
the property would sell for cash at a fair 
sale in the usual course of business; the 
opinion upon value given by qualified wit- 
nesses; the gainful uses to which the build- 
ing might have been put; its value for the 
purpose of rental; its location in the com- 
munity; and any other facts disclosed by 
the evidence which would throw any light 
upon the cash value of the building at the 
time of the loss. 


The jury found the actual cash value of 
the building at the time in question to be 
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$75,000. Thereupon the court entered 
judgment for plaintiffs for twelve sixty- 
eighth’s of the adjusted amount of loss. 
From the outset defendant contended that 
the sole factor to be considered in arriving 
at the “actual cash value” of the building 
was the replacement cost less a reasonable 
depreciation. Said the court: “The trial 
court did not err. Although replacement 
cost, less depreciation, is an element to be 
considered, it is not the sole test of the 
actual cash value of an insured building. 
The words “actual cash value” are employed 
in the statutory policy for the purpose of 
placing a limit upon the measure of in- 
demnity for which the insurer is obligated. 

Value, after all, is a matter of opinion. 
It cannot be denied that on occasion such 
considerations as location and obsolescence 
will reduce value below reproduction cost. 
Actual cash value will not be arrived at by 
ignoring such realities. 3y the pre- 
trial stipulation it became an established fact 
in this case that a purchaser able and willing 
to buy this property would not pay within 
$25,000 of its cost of replacement, less depre- 
ciation. Experts fixed its value at $75,000. 
Not because these matters were determi- 
native, but because of their logical bearing 
on the issue, do we approve of the instruc- 
of the trial court which but permitted the 
jury to weigh these matters in connection 
with replacement cost, less depreciation, and 
other evidence, in resolving the ultimate 
question of actual cash value.” Judgment 
of the lower court was affirmed.—Lampe 
Market Co. et al. v. Alliance Ins. Co. South 
Dakota Supreme Court. March 28, 1946. 
6 CCH Fire ano CasuAtty CAses 81. 


WHICH INSURER PAYS? 


(MARYLAND) 


@ Warehouse fire 
Initial v. connecting carrier’s liability 


Which insurer was liable—the connecting 
carrier’s or the initial carrier’s? The fire 
loss had occurred after the initial carrier 
had delivered two truck loads to the con- 
necting carrier’s warehouse after hours. 
After satisfying the shippers’ claims, the 
initial carrier brought suit, on behalf of its 
insurer, against the connecting carrier and 
its insurer to recover for the loss. The 
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factual situation was complex. The initial 
carrier leased dock space in the connecting 
carrier's warehouse. This space was not 
designated by markings or barriers. All 
freight left at the warehouse was delivered 
by the connecting carrier. Freight arriving 
after office hours was unloaded in the ware- 
house, and the driver would leave his mani- 
fest and other papers at the office so that 
they could be checked the following morn- 
ing. The receipted manifests were usually 
mailed to the initial carrier, and the waybills 
were receipted by the consignee and sent to 
the initial carrier by the connecting carrier 
at regular intervals with its settlement or 
statement of account. 


The insurance policy of the connecting 
carrier provided that, on property coming 
into the possession of the carrier in connec- 
tion with its transportation service and 
under the rules of the Interstate Commerce 
Commission, the insurer would not be liable 
for an amount in excess of $2000 for an 
aggregate of losses, or in excess of $1000 
for the loss of property carried on any one 
motor vehicle, whether or not such losses 
or damages occurred while such property 
was on a motor vehicle, 


Had the goods been delivered to and had 
they come into the possession of the con- 
necting carrier? The court thought that 
they had. “Checking the freight against 
the manifest, receipting the manifest and 
handing it to one of Coastal’s drivers, or 
mailing it, were not part oi the delivery or 
acceptance, but were merely verification by 
Lambert’s of the correctness of the previous 
delivery and acceptance. Delivery by Lam- 
bert’s of goods deposited by Coastal was 
not delayed until delivery to Coastal of the 
receipted manifest. A letter properly ad- 
dressed is delivered to the mail by dropping 
it in a mail box—though this might not be 
true of an egg or a bomb. We need not 
consider the legal consequences if Coastal 
had left in Lambert’s warehouse a package 
addressed to New York or a package con- 
taining a rattlesnake. Judgment for defend- 
ants was reversed.—Great Coastal Express, 
Inc., to the Use of The Great American In- 
surance Co. v. Fidelity & Guaranty Fire 
Corp. et al. Maryland Court of Appeals. 
Filed March 14, 1946. 6 CCH Fire anp 
CASUALTY CASEs 74. 
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(LOUISIANA) 


@ Military service clause 
Limitation of liability 
Ambiguity 

Having completed boot training, the in- 
sured was sent to a Navy radio training 
school at the University of Colorado. It 
was while in attendance at this school that 
he died from pneumonia. The insurer de- 
nied liability on two policies on the life of 
the insured, contending that the policies con- 
tained military service clauses, which, in 
the case of the first policy, limited its lia- 
bility to the net reserve, and with respect 
to the second policy, to the reserve, or to 
one-fifth of the face amount, whichever was 
the greater. Under the first policy, the limi- 
tation applied if the insured died while en- 
rolled in military, naval or air service in 
time of war, whether declared or undeclared, 
or if the insured died as the direct or indirect 
result of such service, without securing a 
permit and paying such extra premium as 


the company might fix to cover the hazard. 
The second policy contained the provision 
that the insured might serve in the army, 
navy or national guard in time of peace or 
for maintaining order in case of riot, but 
that in time of war, a written permit and 
extra premium were required. 

Plaintiff's position was that there must 
be a causal connection between the death 
of the insured and his military service in 
order to bring into effect the respective limi- 
tations of liability, whereas defendant argued 
that the limitations became effective auto- 
matically when the status of the insured as 
a member of the armed forces in time of 
war was established. Ruled the court: “It 
is obvious that each of these provisions is 
uncertain and ambiguous, inasmuch as the 
wording does not definitely express the in- 
tention of the company as to whether the 
purpose of the limitation is directed at 
exempting all the hazards and risks attend- 
ant upon service in time of war or only 
those which are the result of such service... . 
Further, if for no other reason, the provi- 
sions are ambiguous in that they fail to fix 
either the conditions of a permit allowing 


VOUUUTUAEEOAETETTENTE TEAR EAEATEAAANENANAANU NANA NUNN UAL NAU NAY UGU NNUAL UADSETUAUDUGNDED EOD EAUOOUUUDUUEENUENOUGU OV OUD EAU OUUEOU NU ENO EOE ONN ENE TT wi ! 


PAGE 428 


ILJ-JUNE, 1946 


servic 
able | 
s10n, 
while 
arisit 
to as 
war 
prem 
risk. 
cord 
whet 
servi 
—Ex 
and 
ness¢ 
of 
1946 
J. 
ant, 


Bo 
plain 


MA 


(MI 


A 
you 
inn 
sho 
life 
on 
equ 
the 
in 
wh 
pr¢ 
of 
wa 
the 
fol 
su 
wi 
su 
Wa 





rari, 
ision 
rmy, 
e or 
but 
and 


nust 
eath 
e in 
imi- 
rued 
uto- 
d as 
e of 
“i 
is is 
the 
in- 
the 
at 
‘nd- 
ynly 


Ovi- 
fix 
ing 


LUUUUUEULELLAULAUATAENA EUAN LUTEAL VUSUUET TLE AAA 


service or the amount of the premium pay- 
able thereunder.” The only tenable conclu- 
sion, thought the court, was that the insurer, 
while willing to assume the risk of loss 
arising from military service, was not willing 
to assume the added hazards and dangers of 
war except upon payment of an additional 
premium commensurate with the additional 
risk. Concluding that the insured was ac- 
corded protection against ordinary risks 
whether in or out of the military or naval 
service, judgment for plaintiff was affirmed. 
—Edwards, Sr., plaintiff, appellee v. Life 
and Casualty Insurance Company of Ten- 
nessee, defendant, appellant. Louisiana Court 
of Appeal, Second Circuit. February 4, 
1946. 11 CCH Lire Cases 712. 

J. N. Marcantel, Shreveport, La., for defend- 
ant, appellant. 


Booth and Lockard, Shreveport, La., for 
plaintiff, appellee. 


MAN'S BURDEN 
(MISSISSIPPI) 


e“Death while violating law” excluded 
Illegal possession of liquor 
Causal connection 





A half-pint of liquor in the rear seat of 
your automobile might seem completely 
innocent and harmless, but perhaps you 
should consult the exclusion clauses in your 
life insurance policy before proceeding merrily 
on your way, or your beneficiary might face 
equally as harrowing a controversy as did 
the wife of Ross Bounds. Ross was riding 
in the back seat of his own automobile, 
which was driven by a bell boy temporarily 
procured from a local hotel. As a result 
of a collision with another vehicle, Bounds 
was thrown over the front seat and against 
the instrument panel, from which his death 
followed almost instantly. Bounds was in- 
sured under a $5000 life insurance policy 
with a double indemnity provision in a 
supplemental contract. Double indemnity 
was not payable “in case of death resulting 
from any of the following causes: (a) Self- 
destruction, sane or insane; (b) Assault by 
another person provoked by the insured; 
(c) Participation in submarine or aeronautic 
operation; or resulting from or while the 
insured is engaged in any violation of law; 
or while the insured is engaged in military 


or naval service of any kind.” The insurance 
company refused to pay double indemnity 
on the ground that the insured was in 
possession of intoxicating liquor and was 
engaged in transporting intoxicating liquor 
in violation of the law. The proof disclosed 
that a pint bottle of whiskey, about half full, 
was in the car at the time of the collision. 
3ut there was no proof that the presence of 
the liquor had any causal connection with 
the collision and death, nor did it substan- 
tially increase the risk any more than if it 
had been a hammer. It was the insurer’s 
contention that it was not necessary that 
there be a causal connection between the 
violation of law and death. The beneficiary 
met this argument by calling attention to 
the fact that all the quoted exceptions were 
applicable “when the death or injury results 
from any of the following causes,” and that 
among these is the exception “while the in- 
sured is engaged in any violation of law,” 
with the consequence that when the entire 
language of the general provisions is con- 
sidered, the exceptions must be for cause. 
Secondly, she argued that any purchaser of 
such a policy would normally understand 
that there must be some causal connection. 


Lamented the court: “The daily lives of 
men in this day and time have become so 
beset with statute upon statute and regulation 
upon regulation that the average active per- 
son can seldom be quite sure that he is not 
at a particular time violating some legal 
prohibition, and few men, if so understand- 
ing, would care to be deluded into thinking 
they had an accident policy if such viola- 
tions having no causal concern and not 
seriously increasing the hazard would avoid 
it. Such a policy would find few takers 
unless by deceiving them into thinking they 
had something else.” The weight of author- 
ity required that there be a substantial causal 
connection between the violation of the law 
and the injury. If there were to be no such 
causal connection, the language in the policy 
to that effect should be clear and free from 
any serious ambiguity. Judgment for the 
beneficiary was affirmed.—Lamar Life In- 
surance Company v. Bounds. Mississippi 
Supreme Court. April 22, 1946. 11 CCH 
LiFe Cases 792, 

Wells, Wells, Newman & Thomas, Jackson, 
Miss., for appellant. 


Graham & Graham, Meridian, Miss., for ap- 
pellee. 
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FISHERMAN’S DEMISE 


(OKLAHOMA) 


@ Accident v. suicide 
Death as result of drowning 
Double indemnity 


The insured was an inveterate fisherman, 
having regularly fished at Lake Okmulgee 
and often at night with a flashlight. There 
were no eye witnesses to his death or to 
anything that might be considered the cer- 
tain cause thereof. He was not missed until 
he failed to report for work at the Phillips 
Refinery about midnight, the night before 
his body was recovered from Lake Okmulgee. 
It was agreed that if the physician who 
examined his body had been present at the 
trial he would have testified that the insured 
died of drowning. Whether the drowning 
was intentional or accidental was never 
satisfactorily explained. Plaintiff’s theory 
was that the deceased had either intention- 
ally gone into the lake to fish or to retrieve 
a fishing line and had accidentally stepped 
off into water over his head or that he had 
met with foul play. In support of the first 
of these alternative theories, it was shown 
that the insured loved to fish and often 
fished at night. The bed of the lake was 
uneven with rock ledges, abrupt step-offs 
and deep holes in some places. His hat, 
purse and tobacco can were found on the 
shore about 15 feet from the edge of the 
water with footprints leading into the lake 
in a direct line with the point where his 
body was discovered 25 feet from the shore. 
In support of his other theory, plaintiff testi- 
fied that he had perceived a scar on his 
father’s head after his body was discovered 
and that there had been some sort of a 
disturbance around a squatter’s campsite 
near the lake on the night of the tragedy. 
There was no direct or circumstantial evi- 
dence, however, to connect this disturbance 
with the insured. Defendant sought to sup- 
port its theory of suicide by showing that 
the insured was despondent because of lone- 
liness or his financial condition, or both, but 
the court thought that the evidence intro- 
duced for this purpose was unconvincing. 
The record showed that the insured had 
many friends in and around Okmulgee and 
that he was generally of a happy and jovial 
disposition. There was some testimony that 
he seemed more nervous than usual several 
weeks before his death and that he fre- 
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quently expressed concern about the war, 
but there was no evidence that he had any 
close friends or relatives involved or about 
to be directly involved therein, nor that he 
gave the war any more thought than the 
average citizen of that period. There was 
evidence that he owed several debts at the 
time of his death, but their total amount 
was not excessive for a man of his earning 
capacity. The court thought that the evi- 
dence fell far short of showing that the 
insured was financially embarrassed or was 
about to suffer any calamity in that respect. 
Said the court: “As there was no convincing 
proof of circumstances which have been 
known to cause men to commit suicide, the 
jury properly concluded that it was acci- 
dental.” Judgment allowing plaintiff double 
indemnity recovery was affirmed. — The 
Prudential Insurance Co. of America, plain- 
tiff in error v. Foster, defendant in error. 
Oklahoma Supreme Court. Filed April 16, 
1946. 11 CCH Lire Cases 674. 

Coakley, McDermott & Gable, Tulsa, Okla., 
for plaintiff in error. 


John M. Milner, D, F. Rainey, Okmulgee, 
Okla., for defendant in error. 


INJURY OCCURRING FOUR 
MONTHS AFTER ACCIDENT 


(ILLINOIS) 


e “Death within ninety days after in- 
jury” clause 
Railway passenger bruised 
Perforated ulcer developing four 
months later 





The railway passenger car left the track, 
and the insured was violently thrown about 
and against parts of the car. The date was 
September 29, 1943. According to plaintiff's 
petition, the insured was “greatly injured, 
bruised and maimed in and about his body, 
arms and legs, evidenced by visible contu- 
sions and wounds on the exterior of his 
body.” Four months later, on February 4, 
1944, the insured suffered a perforation of a 
gastric ulcer, which perforation resulted in 
the insured’s death from general peritonitis 
on February 10, 1944, Plaintiff sought re- 
covery under policy terms providing for cer- 
tain payments if the death of the insured 
occurred as the result of the bodily injuries 
sustained and effected solely through exter- 
nal, violent and accidental means, directly 
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and independently of all other causes, with- 
in ninety days after the injury was sustained. 
The lower court dismissed the complaint 
upon the ground that the petition showed 
on its face that the insured’s death did not 
occur within ninety days after the alleged 
injury was sustained. The controversy on 
appeal centered on when the ninety-day 
period commenced to operate. Plaintiff con- 
tended that it started to run on February 4, 
1944, the date of the alleged injury, whereas 
defendant contended that it started to run 
on September 29, 1943, the date of the al- 
leged accident. The decision depended upon 
the meaning of the phrase “within ninety 
days after such injury was sustained.” Plain- 
tiff conceded that if the word “accident” had 
been substituted for the word “injury” as 
used in this phrase, the ninety-day period 
would start to run at the time of the accident. 
However, plaintiff argued that the words 
“accident” and “injury” are not synonymous, 
and that an accident may take place at one 
time and injury resulting therefrom at some 
subsequent time. 


The court thought that plaintiff’s conten- 
tion was untenable. “The words ‘such injury’ 
unmistakably, so we think, refer to the in- 
jury which was sustained at the time of the 
accident. The perforation of the ulcer which 
occurred on February 4, 1944, was not, 
within the meaning of the provision, the 
injury which the insured sustained, but it 
was the result or effect of the accident or 
injury, whichever it be called, which oc- 
curred on September 29, 1943. If a cause of 
action can be stated by separating the injury 
from the accident by a period of more than 
four months as was done in the instant case, 
we see no reason why they could not be 
separated four years. Such a holding 
would well near render the ninety-day clause 
meaningless. It would defeat the purpose 
such a provision was intended to serve.” 
The order of dismissal was affirmed.—Con- 
tois, plaintiff, appellant v. The State Mutual 
Life Assurance Company of Worcester, 
Massachusetts. United States Circuit Court 
of Appeals, Seventh Circuit. April 26, 1946. 
11 CCH Lire Cases 729. 

Alvin L. Hansen, Roland Towle, 111 W. Wash- 
ington St., Chicago, Ill., for plaintiff, appellee. 


Vincent C. O'Brien, Virgil C. Lutrell, 105 S. 
La Salle St., Chicago, Ill., for defendant, ap- 
pellee, 
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LIFE, HEALTH AND ACCIDENT 


PARALYTIC’S FALL ON WET 
BATHROOM FLOOR 


(MICHIGAN) 
e Accidental injury v. contributing dis- 
ease 


Sequelae of gangrene, amputation and 
pulmonary embolism 


Cleanliness is godliness. So thought the 
insured, a diligent soul, who never failed to 
wash the kitchen, bathroom and hall floors 
daily except Sunday. On August 24, 1942, 
as he hurried to open the front door for his 
wife as she returned from her daily toil, he 
slipped and fell on the wet bathroom floor. 
He was immediately taken to a hospital, 
where it was found that he had sustained 
a comminuted fracture of the femur of his 
left leg at the hip joint. He was put into 
a Thomas splint and in four or five days 
was changed to a plaster of paris cast with 
a Jones Traction splint. On September 2, 
1942, he was discharged from the hospital. 
A gangrenous condition developed, and on 
September 9, 1942, he was returned to the 
hospital, where on October 9, 1942, his left 
leg was amputated between the knee and 
the hip. His death occurred five days after 
the amputation. In 1934, the insured had 
suffered a stroke caused by a cerebral throm- 
bosis which resulted in a paralysis of his left 
side and leg. For the following two years 
he was hospitalized for part of the time, but 
during the six years preceding his unfor- 
tunate demise, he had received no medical 
attention except for occasional short peri- 
ods of hospitalization for routine check-up 
purposes. For the three years prior to his 
death he had had no medical attention or 
hospitalization at all. Although he walked 
with a cane, he was able to work in his gar- 
den and was an efficient housekeeper while 
his wife earned the bread and butter. In 
fact, in 1938, he flew the coop and went to 
Mexico for several months by himself. 

The precise, but perplexing question fac- 
ing the court was whether the insured’s 
death resulted directly and independently of 
all other causes from bodily injury effected 
solely through external and accidental means, 
as was required in the double indemnity 
provision of the insured’s policy, or whether, 
on the contrary, death resulted directly or 
indirectly from infirmity of mind or body, 
such as paralysis or arteriosclerosis. Five 
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physicians and surgeons testified for plain- 
tiff and two for defendant, all eminently 
qualified to draw conclusions and express 
their opinions as to whether the insured 
died from coronary thrombosis as the result 
of paralysis or arteriosclerosis, or from a 
pulmonary embolism as the sequelae of the 
accident, gangrene, and the amputation of 
his leg. The doctors disagreed. The hos- 
pital records were produced, showing a final 
diagnosis of multiple thrombosis. On the 
other hand, the death certificate listed pul- 
monary embolism as the cause of death. 


Reviewing the testimony, the trial court 
concluded that as a result of the accident, 
“the insured suffered a thrombosis impair- 
ing the arterial circulation in his left leg, 
resulting directly in gangrene, and tiat as 
a result of the gangrene, the leg was ampu- 
tated, which in turn resulted in a throm- 
bosis, resulting directly in causing the 
insured’s death by pulmonary embolism.” 
It further found that there was no causal 
connection between the insured’s death and 
his partial paralysis. The Michigan Su- 
preme Court agreed completely that the evi- 
dence affirmatively established that the accident 
with sequelae of gangrene, amputation and 
pulmonary embolism, was sufficient to cause 
the death and that bodily infirmity was not 
a contributing cause. Judgment, allowing 
double indemnity recovery by the benefi- 
ciary, was affirmed.—McKenna, plaintiff, ap- 
pellee v. New York Life Insurance Company, 
defendant, appellant. Michigan Supreme 
Court. Filed April 1, 1946. 11 CCH Lire 
CAsEs 587. 

Miller & Knowles, Ralph E, Helper, 3215 Bar- 


lum Tower, Detroit 26, Mich., for plaintiff, ap- 
pellee. 


Armstrong, Weadock, Essery & Helm, Richard 
G. Eubank, 3380 Penobscot Bldg., Detroit 26, 
Mich., for defendant, appellant. 


SOLDIER DIES IN ARMY HOSPITAL 
IN ALASKA 


(CALIFORNIA) 


e Embolism following appendectomy 
War risk exclusion rider 
Status v. cause of death 
Captioned “Aviation and War Risk Ex- 
clusion Rider”, and attached to and forming 
part of the policy, was a supplemental pro- 
vision limiting the insurer’s liability to the 
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amount of the premiums paid, plus interest, 
if death of the insured occurred “From any 
cause while the insured is serving outside 
the states of the United States, the District 
of Columbia, and Dominion of Canada, in 
the military, naval or air forces of any coun- 
try at war (declared or undeclared) or with- 
in six months after the termination of such 
service if death be caused from any wounds, 
injuries or disease received or suffered while 
in such service. .’ The insured died in 
an Army hospital in Alaska of an embolism 
following an appendectomy. The insurance 
company tendered the premiums, claiming 
that under the policy’s war risk exclusion 
rider no more than that was due. The tender 
was rejected, and the administrator of the 
beneficiary brought suit to recover the face 
amount of the policy. The administrator lost 
in the trial court, the trial judge deciding 
that death from natural cause while serving 
in Alaska was not a risk assumed by the 
insurer, Plaintiff attacked this conclusion, 
contending that it was the meaning and in- 
tent of the contract to insure against death 
caused by ills common to everyone, whether 
in the service or not, and that the exclusion 
or exemption applies only in case of death 
from a cause connected with war and its 
hazards and perils. He further argued that 
the words “From any cause” when read in 
connection with the heading of the rider 
attached to the policy meant no more than 
that the liability of the insurer would be 
limited when death of the insured was oc- 
casioned by, incidental to, or proximately 
caused by military activities, and not where 
it has been due to natural, ordinary or acci- 
dental causes. Plaintiff added the point that 
such an interpretation was consistent with 
the universal rule that where the language 
of an insurance contract is ambiguous, it is 
to be construed most strongly against the 
insurer, who is presumed to have drawn 
the policy and caused the uncertainty to 
exist. 


The question was new in the State of 
California. The California District Court of 
Appeal, summarizing the diversity in hold- 
ings, divided the cases into two groups, 
those holding that the status of the in- 
sured was determinative, and those holding 
that the cause of death was controlling. It 
was agreed by both sides that there was a 
diversity in the holdings, arising not because 
one group of states followed one line of 


VOUTUUETEA TATA TATA TITRA EM ETA SA 


ILJ—JUNE, 1946 





MLL 


decisic 
but be 
of the 
the ri 
court 
create 
milita 
set uf 
tion b 
the c¢ 
servin 
States 
minio 
opera 
war V 
woulc 
from 
woun 
while 
furthe 
any < 
injuri 
sibly 
grour 
cate < 
const 
trato! 
howe 
hostil 
if it ¢ 
The 
that | 
Cour: 
a dis 
the b 
onist! 
const 
Adm 
ard 
respec 
Apri 
H, 
Post 
pellar 
Kee 
Fran 


SUIC 


(TEX 


Su 
parr) 
alon: 


terest, 
n any 
utside 
istrict 
da, in 
coun- 
with- 
' such 
ounds, 
while 
ied in 
olism 
rance 
iming 
lusion 
ender 
of the 
= face 
r lost 
iding 
Tving 
y the 
sion, 
id in- 
death 
1ether 
usion 
death 
id its 
| that 
ad in 
rider 
than 
lid be 
S oc- 
ately 
vhere 
acci- 
t that 
with 
ruage 
it is 
t the 
rawn 
ty to 


te of 
irt of 
hold- 
oups, 
e in- 
Iding 
r It 
vas a 
cause 
1e of 


(\OiULUU200HN 00 UEHARA AANA EAHA NONAT GUAT ONRANU LATA NRNA PEND OEAAH LAN HAUHOUEOTOENODURNAN UU DOGOESHMMNE LSU AUOOE MOUND UANDAUGHAOTNATHHRAUU ERAT UUOMATUNENEOONNDUNANUUNEHAUUOPHAONNOO ENDO EAA UU ENND OE RUUO RNA LAAN TUE RAUNT An 


decision and the other group followed another, 
but because of the difference in the wording 
of the policies themselves. Satisfied that 
the rider was free from any ambiguity, the 
court concluded that it did not attempt to 
create an absolute exemption because of 
military or naval service per se, but that it 
set up only a partial exemption, the limita- 
tion being geographical in character. © Said 
the court: “It is only ‘while the Insured is 
serving outside the states of the United 
States, the District of Columbia, and Do- 
minion of Canada’ that the exemption is 
operative. Even while serving in time of 
war within that area the insured seemingly 
would be covered whether death results 
from natural causes or, for instance, from 
wounds or injuries received in maneuvers 
while training or in actual combat.” It was 
further of the opinion that the words “From 
any cause” made it clear that death from 
injuries received in combat could not pos- 
sibly have been contemplated as the sole 
ground of exemption. “These words indi- 
cate a studied attempt to get away from the 
constricted meaning argued by the adminis- 
trator, and mean that death from any cause, 
however remote from, or unrelated to, actual 
hostilities, is within the limitation of liability 
if it occurred under the named conditions.” 
The California Supreme Court so agreed 
that it adopted the opinion of the District 
Court of Appeal. One member, registering 
a dissent, pointed out that the caption and 
the body of the rider were squarely antag- 
onistic and that the ambiguity should be 
construed in favor of the insured.—Coit, 
Admr., plaintiff, appellant v. Jefferson Stand- 
ard Life Insurance Company, defendant, 
respondent. California Supreme Court. Filed 
April 9, 1946. 11 CCH Lire Cases 664. 

H. F. Chadbourne, Anthony S. Devoto, 68 


Post St., San Francisco, Cal., for plaintiff, ap- 
pellant. 


Keesling & Keil, 315 Montgomery St., San 
Francisco, Cal., for defendant, respondent. - 


SUICIDE v. ACCIDENTAL DEATH 


(TEXAS) 


@ Cleaning gun prior to hunting trip 
Bullet hole in right temple 
Powder burns absent 


Suicide, insisted the insurer. Accident, 
parried the beneficiary. The gun was found 
alongside of the bed and parallel with its 


length. The insured was found standing 
some distance away, and tightly holding a 
chest of drawers. The insured was going 
hunting the following day, and it was his 
habit to clean and load his gun the day 
previous to the hunt. Suing to recover 
double indemnity, the beneficiary recovered 
in the trial court, the jury finding that the 
insured did not commit suicide and that the 
insured was in sound health on the date of 
delivery of the policy. The insurer attacked 
both these findings, arguing on appeal that 
the undisputed evidence conclusively showed 
that the deceased committed suicide. The 
sole basis for defendant’s position was stated 
thus: “This court’s attention is respectfully 
directed to the undisputed facts that this 
man was found standing erect with a bullet 
hole in his right temple and another slightly 
behind his left eye. A bullet from a .22 
calibre rifle passed horizontally through his 
head, and slightly forward from the place 
it entered. These facts satisfy the criminal 
test of circumstantial evidence—they abso- 
lutely negate any other hypothesis or conclu- 
sion.” Plaintiff had the burden of establishing 
that the case was not one of suicide, and the 
reviewing court was satisfied that she pro- 
duced enough evidence against the suicide 
theory to bring the determination of that 
question within the province of the jury. In 
the first place, there is a very strong pre- 
sumption in the law against the commission 
of suicide. Also, where it is contended 
that the deceased was shown to have com- 
mitted suicide as a matter of law, as against 
a jury’s findings that he did not do so, the 
evidence as a whole must be viewed in the 
light most favorable to plaintiff. “Indeed,” 
ruled the court, “if appellant’s position on 
this issue is denuded of its insistence that 
it is.a physical impossibility to accidentally 
discharge a .22 rifle so that it will pass hori- 
zontally through the head where the victim 
is standing, there would be left no substan- 
tial support therefor. The appellee thus 
effectively, as seems to this court, makes... 
complete answer to that postulate.” Plain- 
tiff’s answer consisted of evidence showing 
that the insured, who was found tightly hold- 
ing a chest of drawers, was apparently striv- 
ing to reach a door away from the bed and 
away from the gun. The floor by the side of 
the bed was slick, and plaintiff hypothesized 
that it was possible that the insured, stoop- 
ing over to reach for something on the floor, 
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could have been shot through the head by 
the rifle held in his hands. If the gun had 
been placed at his temple by the insured, 
there would have been powder burns, but 
no attempt was made to prove that there 
were powder burns on the insured’s fore- 
head. The court was equally convinced that 
there was sufficient evidence to justify the 
finding that the insured was in good health 
at the time the policy was delivered. The 
deceased did not die from the pellagra that 
he was alleged to have been afflicted with 
at the time the policy was issued. Further- 
more, pellagra was undisputably shown to 
be a disease in which the incipient stages 
are always conspicuous in the victim’s con- 
dition and appearance, to such an extent 
that an ordinary observer would detect from 
his appearance that he was diseased. Judg- 
ment for the beneficiary was affirmed.—The 
Great American Life Insurance Company, 
appellant v. Dearing, appellee. Texas Court 
of Civil Appeals, First Supreme Judicial 
District, Galveston. February 14, 1946. 
11 CCH Lire Cases 558. 

Blades, Chiles, Moore, Kennerly & Knight, 
Houston, Tex., for appellant. 


Devereaux Henderson, Houston, Tex., for ap- 
pellee. 


WAS THE INSURED INJURED IN AN 
“AUTOMOBILE TRUCK”? 





(WASHINGTON) 
e Injury or death while riding in an 
automobile covered 
“Automobile truck” exclusion clause 


Is a Chevrolet one-half ton pickup truck 
an automobile truck within the exclusion 
clause of an accident insurance policy ex- 
cluding from the risk insured against “in- 
juries, fatal or otherwise, received by the 
insured while driving or riding in or on 
any automobile truck?” The policy pro- 
vided for liability on the part of the insurer 
if the insured was injured or died from 
injuries received while riding in an auto- 
mobile. Plaintiff contended that the vehicle 
was a pickup and not a truck. 


The insured operated a barber shop, the 
family living about a mile and one-half 
from town. The vehicle was used to go to 
town, to church, and to visit friends. The 
family had no other means of transpor- 
tation, and according to plaintiff, the vehi- 


cle was used “mostly for passengers.” Yet 
she testified as follows: “Q. As a private 
enterprise, you ran a little dairy ranch? 
A. Yes. Q. Did you deliver milk? A. Yes, 
Q. Every day? A. Yes. Q. It was used 
every day for the purpose of delivery to 
your customers, was it not? A. Yes.” The 
vehicle had a “cab,” and behind the cab, a 
steel box with a tailgate. This box was six 
feet long, slightly more than four feet wide, 
and sixteen and one-fourth inches in height. 
To increase its capacity for the hauling of 
hay, the insured had constructed a hay- 
rack, the supports of which fitted into the 
box or bed of the vehicle, with arms extend- 
ing far over on each side. The vehicle, so 
equipped, was driven by the insured to get 
a load of hay. After the loading, the in- 
sured rode on top of the load, and his 
fifteen-year-old son drove the vehicle. When 
the vehicle struck a hole or rut in the road, 
the insured, perched on the unstable, loose 
hay, fell and sustained injuries which re- 
sulted in his death. 


On the question of “truck” or “no truck,” 
the evidence was as follows: In giving her 
testimony, plaintiff twice referred to the 
vehicle as a truck, as did her son. Another 
of plaintiff's witnesses admitted that the 
vehicle was classified and advertised by its 
manufacturer as a truck, The conditional 
sales agreement disclosed that the insured 
purchased the vehicle as a truck, and plain- 
tiff identified an insurance policy which 
showed that it was insured as a truck for 
“commercial purposes.” Said the court: 
“In the last analysis, the question for de- 
cision is what should the contracting parties 
have reasonably understood the coverage to 
be? It is clear enough that the agreement 
was that the company was to be liable if 
the insured was injured or died from in- 
juries received while riding in an auto- 
mobile, but that it was not to be liable 
if he was riding in or on ‘any automobile 
truck.’ It is very difficult to imagine that 
either party could have supposed that the 
company would be liable if the insured fell 
off a load of hay. Hay is not ordinarily 
harvested in automobiles. It is argued that 
the vehicle is not a truck because it was 
used to carry passengers. If, for example, 
such a vehicle is used to transport a troop 
of Boy Scouts to camp, it does not for that 
reason become an automobile. On the other 
hand, if one hauls a ton of lead in the rear 
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seat and rear trunk of his sedan from one 
location to another, the vehicle remains a 
sedan. The determining factor is, in our 
opinion, the primary purpose for which the 
vehicle is designed. We think that only 
force of habit can account for the strange 
and unique fact that plaintiff herself, every 
one of her witnesses, and her attorney as 
well, at some time or other during the trial, 
referred to the vehicle as ‘a truck’ or ‘the 
truck’.” Judgment for plaintiff was reversed 
with direction to the trial court to dismiss 
the action.—Roller, respondent v. Hartford 
Accident and Indemnity Company, appel- 
lant. Washington Supreme Court, Depart- 
ment Two. February 19, 1946. 11 CCH 
Lire Cases 518. 


A. A, Hull, for appellant. 
Edgar J. Reid, for respondent, 


WHEEL CHAIR PATIENT'S FALL 
DOWN FLIGHT OF STAIRS 


(PENNSYLVANIA) 


e Blind, helpless insured 
Misjudging distance 
“Accidental means” 


Afflicted with Von Recklinghausen’s Dis- 
ease (multiple tumors in the brain and else- 
where), blind, deaf, and unable to walk, 
the insured propelled himself by means of 
a wheel chair. Left unattended in his wheel 
chair in the hospital corridor leading to the 
recreation room which he frequently visited, 
he fell down a flight of stairs and died 
approximately twenty hours later. The insured 
had policies with defendant which cove- 
nanted to pay accidental death benefits if 
the insured “has sustained bodily injury, 
solely through external, violent and acci- 
dental means resulting in death.” The poli- 
cies contained no exclusion clauses. 


Neither the condition of blindness nor in- 
ability to walk deprived the insured of pro- 
tection under his policies, even though he 
might have avoided the accident had he not 
been blind. The policies could, but did not, 
exclude these conditions from coverage. 
The day of the insured’s unfortunate demise 
was but another in his monotonous life as 
an invalid. He anticipated no danger, hav- 
ing made the journey many times without 
difficulty. But for the first time he mis- 
judged the direction or distance and plunged 
the length of the stairway. “If, in the act 
which precedes the injury, something un- 
foreseen, unexpected, unusual occurs which 
produces the injury, ... [it has] resulted 
through accidental means.” Rejecting de- 
fendant’s thesis that the insured, according 
to the experts, would have died within a few 
days from natural causes even if the acci- 
dent had not occurred, the court stated: 
“Neither actuarial tables nor professional 
opinions can fix, with any satisfying degree 
of even approximate definiteness, when a 
particular living person will die. Such esti- 
mates the jury was not bound to accept. 
The covenant of the policy was to pay in 
the event the insured sustained bodily in- 
juries through external, violent and acci- 
dental means resulting in death. Under 
this type of policy it was immaterial that 
he might have soon died from natural 
causes even without an accidental injury.” 
Judgment for the beneficiary was affirmed. 
—Dickerson v. Prudential Insurance Com- 
pany of America, appellant. Pennsylvania 
Superior Court. March 5, 1946. 11 CCH 
Lire Cases 529, 

Benjamin H. Linton, 638 Commercial Trust 
Bldg., Philadelphia, Pa., for plaintiff, appellee. 


Kendall H. Shoyer, Andrew C. Dana, 1306 
Packard Bldg., Philadelphia, Pa., for defendant, 
appellant. 
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Real Party in Interest 


The Court of Appeals of Ohio held recently in a case where an insured 
had $50 deductible collision coverage under an automobile policy, the insurer’s 
payment of the excess over the deductible amount did not bar the insured’s own 
suit in his own name for the whole amount against the other party to the collision. 
The court concluded that the insured was the real party in interest in the matter. 
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CAN “UNCLE SAM” RECOVER FOR imposed upon it by law. Thereafter the 
’ 5 government brought suit to recover the 

LOSS OF SOLDIER'S SERVICES: amount so paid, basing its claim upon the 
(NORTH CAROLINA) principle of common law, which in general 
@ Railroad’s liability terms permitted the master in certain cir- 


Hospitalization at government ex- ‘U™sStances to maintain an action against a 
pense wrongdoer to recover damages for the loss 


Master-servant relationship of the services of his servant resulting from 
injury to the servant or interference with 
the relationship between master and servant. 
The government argues that the early rule 





Is an action against a wrongdoer to re- 
cover damages for’ loss of services of a 
servant limited to instances involving only has been enlarged and extended so that un- 
“menial servants or domestics and analogous der the modern rule, the master is permitted 
situations involving a minor child or a wife”? to recover though the servant be of a higher 
Sgt. Wiles was fatally injured through the class than a menial one. It further argues 
negligence of defendant railroad. He sur-  thata right of action per quod servitium amisit 
vived his injuries fora period of two hours, does not depend upon the existence of a con- 
and during this time was furnished certain tract of service, but upon a right of one per- 
nursing care and hospitalization, the agreed son to the service of another, where it ap- 
reasonable value of which was paid by the _ pears that the plaintiff had the right to the 
government under the express obligation services either arising by contract or some 
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status, and where the plaintiff had the right 
to control the service of the person injured. 


Said the court: “ ‘It is extremely doubt- 
ful whether such a right of action should be 
recognized under modern conditions. It had 
its beginning at a time when the relation- 
ship of master and servant was totally dif- 
ferent from that of today. . . . A master’s 
action for loss of services is in itself no 
better than a surviving archaism in our mod- 
ern law and does not deserve encourage- 
ment.’” With the exception of the decision 
in the United States of America v. Standard 
Oil Company of California, there were no 
precedents to guide the court to the answer. 
Such an absence of precedents, thought the 
court, afforded ground for caution before 
it is decided to extend the liability of a neg- 
ligent wrongdoer to include damages sus- 
tained by a person or agency growing out of 
a relationship totally unlike the relationship 
between master and domestic servant or the 
analogous relationship of husband and wife, 
parent and child, and master and appren- 
tice, and to depart from the well established 
and logical view that the law will undertake 
to redress only the ‘proximate and direct 
consequence of wrongful acts,’ and into a 
field of search to find ‘perfectly complete 
remedies for all wrongful acts’”. Judgment 
was entered for defendant.—United States 
of America v. Atlantic Coast Line Railroad 
Company. United States District Court, 
Eastern District of North Carolina. Jan- 
vary 30, 1946. 13 CCH NectLicence Cases 
273. 

Charles F. Rouse, U. S. Atty., Wilmington, 
N. C., for plaintiff. 


Thomas W. Davis, M. V. Barnhill, Jr., Wil- 
mington, N. C., for defendant. 


HORSE BOOTS BLACKSMITH 


(ILLINOIS) 


© Vicious propensities 
Assumption of risk 





A traveling blacksmith, plaintiff would 
go to various neighboring farms and riding’ 
stables to shoe horses. Entering the stall 
of one of defendant’s horses, he was kicked 
and severely injured by his inhospitable 
animal host. The blacksmith recovered a 
judgment of $1750 from the owner, who ap- 
pealed, urging as grounds for reversal that 
the blacksmith was guilty of contributory 


negligence; that plaintiff, having full knowl- 
edge of a period of five years of the horses 
that he was about to shoe, assumed any 
risk contingent with his work; and that 
in view of the uncontroverted testimony of 
plaintiff and all of defendant’s witnesses 
that at no time prior to the occurrence had 
the horse shown any vicious propensities, 
there was no duty on defendant to warn any- 
body of danger. 


Said the court: “It is well settled in this 
state that persons are not bound to exercise 
care to avoid being injured by domestic ani- 
mals not naturally dangerous, without no- 
tice of the vicious tendencies of the particular 
animal. The fact that plaintiff had 
previously shod this particular horse over a 
period of five years would not indicate that 
he assumed any risk coincident with his 
work, unless he knew that the horse had 
vicious tendencies, and there was no evi- 
dence to support this contention. . . . The 
controverted question whether this horse 
had previously displayed any vicious ten- 
dencies known to defendant was a matter 
for the jury to determine.”—Van Brussel, 
appellee v. Bartlett, d.b.a. Robert Bartlett 
Realty Company, appellant. Illinois Appel- 
late Court, First District. April 11, 1946. 
Released May 16, 1946. 13 CCH NEGLIGENCE 
Cases 547. 


Robert D. Thompson, for appellant. 
James L. Kostka, Oscar A. Knittel, for appellee. 


INFANT'S RECOVERY FOR 
DIVORCED PARENT’S DEATH 


(CALIFORNIA) 


e@ Father killed in train wreck 
Mother’s sole custody of child 
Excessiveness of damages 


It’s not always papa who pays. Plaintiff’s 
parents were divorced on November 27, 
1944, and plaintiff's mother was awarded 
sole custody of her child. The decree made 
no provision for any support for the child 
by his father, nor was the father given any 
right to visit his son. Plaintiff was two 
years, five months and thirteen days old 
when his father was killed in a train wreck. 
During that period of approximately two 
years and one-half, the father had sent $50 
and spent $18.75 for a War Bond for the 
benefit of his son. Suit was brought under 
Section 377 of the California Code of Civil 
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Procedure, which authorizes an action for 
damages for wrongful death. Interpreta- 
tions of the “wrongful death” section limit 
recovery to pecuniary loss sustained by an 
heir. Such pecuniary loss is regarded as 
loss arising from deprivation of something 
to which the plaintiff legally would have 
been entitled if his father had lived, or loss 
of what reasonably could be expected the 
minor would have received if his father had 
not predeceased him. The jury returned a 
verdict for the minor in the sum of $20,000. 

The legal duty of supporting the child 
was upon his mother. A verdict of $20,000 
for loss of support might have been justi- 
fied if the decedent reasonably could have 
been expected to pay $131.65 per month for 
the support of plaintiff. If he had done so, 
plaintiff would have received $468.26 from 
him during the 4.4 months. Such a sum was 
approximately seven times as high as what 
plaintiff actually received. Said the court: 
“The verdict of $20,000 is manifestly ex- 
cessive and can be accounted for only 
through the passion and prejudice of the 
jury. Decedent wrote in a letter of 
October 10, 1944, that he was sending $50 
for plaintiff. He said in the same letter: ‘I 
sent $200 home for my dad to keep for me 
till I get there’. If the jury had considered 
this phase of the case dispassionately, it 
might well have concluded that the decedent 
thought four times as much of his own 
welfare as that of his infant son. It would 
then have tempered its verdict accordingly 
and returned a much smaller amount.” 
Judgment for plaintiff was reversed and de- 
fendant’s motion for a new trial granted.— 
Zehnle, etc. v. Southern Pacific Company. 
United States District Court, Northern Dis- 
trict of California. May 17, 1946. 13 CCH 
NEGLIGENCE CAsEs 572. 


INJURY TO PEDESTRIAN IN AREA 
IN POSSESSION OF NAVY 


(CALIFORNIA) 


e Broken sidewalk 
Municipality’s liability 
Terminal Island, which forms the south 
and east boundary of Los Angeles Harbor, 
was used by commercial fisherman, includ- 
ing the Japanese. On December 7, 1941, 
the navy took over Terminal Island. It 
took exclusive possession of some sections 


and excluded the public therefrom; took con- 
trol of all travel to and from the island, re- 
quiring civilians passing to and from the 
island to obtain and carry passes issued by 
the navy; and stationed guards at different 
points, one of them being at the corner of 
Tuna and Cannery Streets. After Decem- 
ber 7, 1941, the city discontinued inspection 
and supervision of the streets and sidewalks 
generally in the areas in which the activities 
of the navy were manifested. Plaintiff 
tripped and fell on a broken section of the 
cement sidewalk of Cannery Street. Who 
had control of the sidewalk? The city ar- 
gued that there was no evidence that the 
area where plaintiff fell was under its pos- 
session, control or management, or that it 
was under any duty to keep it in a reason- 
ably safe condition. On the other hand, 
there was no evidence of any agreement 
with the navy upon the subject or that the 
navy ever undertook or ever did any repair 
work on the streets or sidewalks. Persons 
lawfully on the island made free use of the 
sidewalk in question, without any interfer- 
ence by the navy, and it was not closed to 
travel at any time. 


Said the Court: “There is nothing in this 
state of facts which would have relieved the 
city of the duty to keep the sidewalk in re- 
pair. The failure to inspect it and repair 
it was an act of voluntary omission on the 
part of the city and did not result from any 
necessity of fact nor find any excuse in law 
based upon the precautions that were be- 
ing taken by the navy to guard the island 
and control the activities of the people there- 
on.” Judgment for the injured pedestrian 
was affirmed.—Eastlick, respondent v. City 
of Los Angeles, appellant. California Dis- 
trict Court of Appeal, Second District, Di- 
vision Three. March 21, 1946. 13 CCH 
NEGLIGENCE Cases 443. 


ROLLING TANK CRUSHES CHILD 
(OHIO) 





e Tanks left on vacant lot adjoining 
school ground 
Child jumping from tank to tank 
Attractive nuisance 


Jumping from a gasoline tank weighing 
2,320 pounds to another tank weighing 1,150 
pounds, plaintiff’s decedent, a fifteen-year- 
old boy, missed his step and fell in front of 
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the tank he had just left which continued 
to roll, whereby the decedent was crushed 
and died within a few hours. For some time 
prior to the accident, defendant, the owner 
of a vacant lot adjoining the playground 
of a public school, had placed four large 
cylindrical gasoline tanks on the lot which 
were to be used as a part of the equipment 
for a gasoline station. The tanks were not 
fastened, braced or secured in any manner. 
The largest tank, which weighed about 
3,409 pounds, was placed against and 
parallel to a fence separating the play- 
ground and the lot. The tank which the 
deceased was rolling at the time of his 
death, and which weighed 2,320 pounds, had 
been placed perpendicular to and against 
the west end of the tank next to the fence. 
Another tank weighing 1,150 pounds had 
been placed immediately to the east of the 
2,320 pound tank and was against and 
parallel with the first tank described. The 
fourth tank weighing 1,150 pounds was 
placed perpendicular to the fence and was 
against the east end of the first and third 
tanks. Plaintiff’s decedent and two other 
boys were playing on and about the tanks, 
log rolling them. In this manner, he met 
his tragic demise. 

Plaintiff alleged that there was a slope of 
the ground where the tanks were place 
and that because the tanks could be easily 
moved, were of great weight and close to 
a much travelled public highway, and were 
placed on premises where children were 
accustomed to play, they constituted a 
dangerous condition to pedestrians and 
school children, and as there placed became 
a nuisance and a trap. Plaintiff further 
claimed that defendant knew, or, by the 
exercise of ordinary care, should have 
known that the children would play with 
the tanks, amd that failure to secure the 
tanks or prevent the children engaging in 
such a pastime was the negligence directly 
causing the child’s death. 


“The tanks as delivered to the property 
did not create a dangerous situation. Their 
delivery was for a lawful purpose and so 
long as they were not disturbed by tres- 
passers, an entirely static condition pre- 
vailed. . . . To hold otherwise would place 
an unwarranted burden upon the occupant 
of private property. One could not safely 
deliver building materials to his property 
without becoming liable to trespassers seek- 


ing to misuse his property and materials. 

. The decedent was a young man of 
fifteen years, playing with a tank which 
weighed over a ton. Smaller children could 
not have endangered themselves because 
under the circumstances they could not 
move an object of such weight and size. 
In attempting to play with this tank, the 
decedent was old enough to know of the 
dangers in which he voluntarily placed him- 
self. The tank as it was placed upon the 
ground presented no danger whatever to 
anyone, even a trespasser, until the tres- 
passer, by his own act, created the danger 
by attempting to roll it from place to place.” 
Judgment, directing a verdict for defendant, 
was affirmed.—Patton, Admr., plaintiff, ap- 
pellant v. The Standard Oil Company, 
defendant appellee. Ohio Court of Appeals, 
Eighth District, Cuyahoga County. Febru- 
ary 4, 1946. 13 CCH Necticence Cases 205. 


SCAFFOLD COLLAPSES 
AS ROPE SPLITS 





(PENNSYLVANIA) 
e@ Wire rope splits 
Manufacturer’s liability 


King bought some wire rope from Mac- 
whyte Company to suspend a scaffold upon 
which he and Ellis were working. The wire 
rope, about sixteen feet in length and cut 
into two pieces of about equal length, was 
employed by King to hang from a channel 
of iron blocks, pulleys and hooks which, in 
turn, supported other ropes connected to 
the scaffold. The break occurred in the 
area below the channel iron. The scaffold 
and its accoutrements weighed not more 
than 300 pounds. King weighed 150 pounds 
and Ellis weighed 170 pounds. The total 
burden upon the wire rope did not exceed 
650 pounds. Actually, the suspended weight 
was one-half of this amount, since the scaf- 
fold was hung from two places, halving the 
weight. King died as a result of his fall, 
and his widow sued the manufacturer of the 
rope, charging it with improper manufacture, 
with failure to inspect the rope properly, 
and with negligently having represented it 
as fit for the purpose for which it was used. 
Macwhyte denied all such allegations. De- 
fendant’s manual contained the following de- 
scription: “Filler or Hard Rope. This is 
the most flexible wire rope made. It is used 
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as a hand rope in connection with the oper- 
ating device of passenger and freight ele- 
vators, as steering cable on small boats and 
steamers, and for industrial and mininug de- 
vices.” The technical information supplied 
indicated that it would support a weight of 
almost a ton or, using a very broad margin 
of safety, more than twice that which had 
been put upon it when the accident occurred. 
Macwhyte, asserting that the wire rope was 
not put to any use for which it was intended, 
pointed out that it was not used as a hand 
rope in the operation of an elevator, or as 
a steering cable on a small boat, or for in- 
dustrial and mining signal devices. Plain- 
tiff argued that this was immaterial, inas- 
much as the tensile strength ascribed by the 
manual to wire rope of this size was much 
more than was required to suspend safely 
the weight that it was required to carry. 


Ruled the court: “To employ the wire 
rope for the suspension of a load and a ‘live’ 
load, at that, to support a scaffold on which 
men were working, with the inevitable con- 
comitant of ever-shifting tensions and 
strains, may not be deemed to be within the 
scope of the purposes designated by Mac- 
whyte in its manual. None of the purposes 
designated by Macwhyte included the sus- 
pension of any large load, dead or alive. 
... It is a matter of common knowledge 
that the quality of great flexibility and the 
quality of great strength ordinarily do not 
occur in the same kind of wire rope. 

The court below properly concluded that 
King had not used the wire rope for a pur- 
pose set out in the manual.” Judgment for 
defendant was affirmed.—Mannsz, appel- 
lant v. Macwhyte Company et al. United 
States Circuit Court of Appeals, Third Cir- 


































































































































































































































































































cuit. May 8, 1946. 13 CCH NEeEcLIGcENcE 
Cases 524. 

James J. Burns, Jr., Pittsburgh, Pa., for ap- 
pellant. 








Mahlon E. Lewis, Pittsburgh, Pa., forappellees. 














SCREEN DROPS 
FROM HOTEL WINDOW 
(TENNESSEE) 


@ Pedestrian injured 
Res ipsa loquitur 























The seventy-year-old attorney had reached 
the center of the alley on which the rear of 
defendant’s hotel abutted 
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struck in the abdomen by a metal screen. 
Two youths across the street saw the screen 
falling between the fourth and sixth floors 
on the south side of the hotel. “Sometimes,” 
said the hotel manager, “guests acted bois- 
terously and broke and destroyed articles 
and sometimes threw things out of the win- 
dows, and kicked or otherwise forced screens 
out, but he was not advised of any disturb- 
ance or misconduct by any of the roomers 
and did not learn how or from what window 
this particular screen came.” It was the 
hotel’s custom to deliver possession and 
control of the rooms to the tenants to whom 
they were assigned. The tenants also had 
sole custody of the keys. The manager and 
others testified that the quality of the screens 
in use was the best obtainable; that they 
were of the latest improved type of bronze 
metal, little effected by time or exposure; 
and that they were so constructed that they 
could not fall to the outside unless kicked 
or jammed with force enough to bend them. 


The court had this to say: “Now, as we 
have conceded, the trial judge was justified 
in finding that the evidence introduced by 
plaintiff afforded some proof that the screen 
was within the general control of defendant, 
and that the doctrine of res tpsa loquitur came 
into play, raising an inference of negligence 
@hargeable to defendant. But, when the de- 
fendant produced uncontroverted evidence 
that all of the windows on the south side of 
its hotel were in rooms at the time rented 
to and occupied by tenants and in their pos- 
session, an essential of the res ipsa loquitur 
doctrine was eliminated—the requirement 
that the thing inflicting injury be at the time 
in the exclusive control of the defendant.” 
The burden of proving negligence thereupon 
shifted back to the plaintiff, unsupported by 
this inference. Searching the record, 
unconfused by application of the doctrine of 
res ipsa loquitur and its attendant implica- 
tions and inferences, we find no proof of 
negligence in the selection, installation or 
handling of the screens of defendant.” Judg- 
ment of the lower court was reversed and 
the action dismissed.—Campbell v. South- 
west Hotels, Inc. Tennessee Supreme Court. 
May 4, 1946. 13 CCH NeEcticence CAsEs 
520. 

L. B. Phillips, V. A. Burgess, Memphis, Tenn.. 
for plaintiff. 


Lowell W. Taylor, Frank B, Gianotti, Mem- 
phis, Tenn., for defendant. 


VUUTUOLUE OEE 


ILJ—JUNE, 


1946 








amu inna 


SELF-S 
BY Bt 
(MASS 

= 


ove 
accor 
cashie 
saw 
ant’s 
in yo 
turn 
purck 
some 
she vi 
but 1 
place 
injur 
a col 
of at 
of t 
unde 
coun 
rant: 
furn 
ance 
of t 
the 

dict 


ant 
und 
had 
goo 
ten 
or 
the 
gor 
pre 
tak 
“T 
dif 
stc 
Wi 
co 
pr 
th 
tit 





HVdse0endnteHHinNy 


screen, 
: screen 
1 floors 
times,” 
d bois- 
articles 
1€ win- 
screens 
listurb- 
omers 
vindow 
as the 
nm and 
whom 
so had 
er and 
screens 
t they 
yronze 
osure: 
t they 
kicked 
them. 
as we 
Stified 
ed by 
screen 
ndant, 
‘came 
gence 
1e de- 
dence 
ide of 
ented 
* pos- 
quitur 
ment 
time 
ant.” 
upon 
od by 
cord, 
ne of 
lica- 
of of 
n or 
udg- 
and 
uth- 
ourt. 
ASES 


MUUNLLLUUUELUULUPMANA LEAN TANNA EAN EAAAET ETAT ERAN NEATH ANAL ANANTH ONAN THA ANA NEN HANNAN eT NANA eeA NNT NATNNNN TNT TNN TNA ETA eNTT NN eT nNT NNT NNN eaT NA ne NN Nae aNNNN TNE NNN 


SELF-SERVICE CUSTOMER INJURED 
BY BOTTLE EXPLOSION 


(MASSACHUSETTS) 


e Breach of implied warranty 
Contract of sale 
Time of passing of title 


“You were on your own, so to speak,” 
according to plaintiff, until you reached the 
cashier’s cage. Up till that time, if you 
saw something on the shelves in defend- 
ant’s self-service grocery, you could put it 
in your cart and then later go back and re- 
turn it to the shelves. Plaintiff wanted to 
purchase six bottles of tonic. After putting 
some of the bottles in the basket, and while 
she was taking another bottle from the case, 
but before she had had an opportunity to 
place it in the basket, it exploded, severely 
injuring her. She recovered a verdict upon 
a count in the declaration alleging a breach 
of an implied warranty of fitness of a bottle 
of tonic supplied to her by the defendant 
under a contract of sale, and upon another 
count alleging a breach of an implied war- 
ranty of merchantability of a bottle of tonic 
furnished to her by the defendant in accord- 
ance with a contract of purchase and sale 
of the bottle. The defendant excepted to 
the denial of its motion for a directed ver- 
dict on each count. 


In order to recover, plaintiff was required 
to prove that, at the time of the injury, she 
had entered into a contract with the defend- 
ant for the sale of the tonic to her, and that 
under that contract to sell the defendant 
had assumed an obligation to see that the 
goods were reasonably fit for the use in- 
tended to be made of them by the plaintiff 
or had assumed an obligation to see that 
the goods were of merchantable quality for 
goods of that description. Did plaintiff 
prove that either obligation had been under- 
taken by defendant? The court thought not: 
“The defendant’s method of doing business 
differs from that usually employed in retail 
stores, where a clerk furnishes the customer 
with the goods requested and the latter 
completes the transaction by paying the 
price. In these cash sales over the counter, 
the delivery of the goods, the passing of the 
title and the payment of the price all occur 
at substantially the same time. No execu- 
tory contract is involved in the transaction. 

” Possession alone was not in these 
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circumstances sufficient to pass title to the 
bottle. Title did not pass until the delivery 
became absolute upon the payment of the 
price to the cashier. The defendant did not 
intend to part with the title until the price 
was paid.” Defendant did no more than 
make an.offer to sell such articles as plaintiff 
might wish to purchase and might take to 
the cashier. Untu there was an acceptance 
by her of this offer, no contractual rela- 
tionship arose, and the offer could not be 
considered as accepted before the goods 
reached the cashier. There was no warranty 
in the absence of a sale or a contract of sale. 
Judgment was entered for defendant.— 
Lasky et al. v. The Economy Grocery 
Stores. Massachusetts Supreme Judicial 
Court, Suffolk. February 28, 1946. 13 CCH 
NEGLIGENCE CASEs 311. 


J. P. Sullivan, A. F. Bickford, for defendant. 
Cc. J. Dunn, J. W. Cussen, for plaintiffs. 


SHOCKING TREATMENT 


(TENNESSEE) 


@ Shock therapy treatment 
Patient’s hip fractured 
Res ipsa loquitur in malpractice ac- 
tions 





As soon as the electric shock treatment 
commenced, plaintiff “blacked out” and knew 
nothing else until he awakened in his hos- 
pital room. When he regained conscious- 
ness, he felt a severe pain in his hip joint. 
An X-ray disclosed that the hip had been 
fractured. There was no doubt that the 
hip fracture resulted from the severe and 
repeated convulsions of the patient while 
undergoing the electric shock treatment. 
Plaintiff brought a malpractice action, 
charging that defendant had exclusive con- 
trol of the electrical devices which shocked 
him and that he would not have sustained 
the broken hip had the defendant exercised 
due care. It was upon this theory that he 
sought to bring the case within the res ipsa 
loquitur rule. Said the court: “The doctrine 
here sought to be invoked does not ordinar- 
ily apply in malpractice cases. . . . The 
doctrine is one of evidence and not of sub- 
stantive law. It isa common sense appraisal 
of the probative value of circumstantial evi- 
dence. The exception is in those cases 
where ‘there is manifest such obvious gross 
want of care and skill as to afford, of itself, 
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an almost conclusive inference of negli- 
gence.’ While the authorities are in conflict, 
we think the cases generally hold that res 
ipsa loquitur applies where, during the per- 
formance of surgical or other skilled opera- 
tions, an ulterior act or omission occurs, 
the judgment of which does not require 
scientific opinion to throw light upon the 
subject; while it would not apply in cases 
involving the diagnosis and scientific treat- 
ment. In other words, the rule will not ap- 
ply in malpractice cases ‘where a scientific 
exposition of the subject matter is essen- 
tial’”. The court thought that in a situation 
of this kind there was a manifest need of a 
scientific exposition of the subject matter. 
The treatment was new in medical science, 
having originated in Italy in 1938 and having 
first been practiced in the United States in 
1939 or 1940. The expert testimony was 
to the effect that such fractures occur when 
the treatment is being given, even with ev- 
ery precaution used to prevent them. “If 
we apply the rule of presumed negligence, 
res ipsa loquitur, in cases of this kind, the 
physician and surgeon would always be in 
fear of the result of a scientific treatment 
and might have to defend his professional 
reputation in open court. ‘Few would be 
courageous enough to practice the healing 
art’. Judgment for defendant was affirmed. 
—Quinley v. Cocke et al. Tennessee Supreme 
Court. March 2, 1946. 13 CCH NEctI- 
GENCE Cases 508, 

Granville Farrar, H. H. Honnoll, Memphis, 
Tenn., for plaintiff. 


W. P. Armstrong, Albert Johns, Emmett W. 
Braden, Memphis, Tenn., for defendant Cocke. 


STATUTE OF LIMITATION 
BARS INFANT'S ACTION 


(NEW YORK) 
e@ Suit commenced 3 years after injury 
Guardian’s prior action dismissed 
Failure to diligently prosecute 





Does the statute of limitations serve as a 
bar to an infant’s action to recover damages 
for personal injuries commenced during in- 
fancy, but more than three years after the 
injuries were sustained, and where a judg- 
ment in a prior suit brought in behalf of the 
infant by the same guardian ad litem for the 
same injuries was entered dismissing the 
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complaint for failure to diligently prosecute 
the action? The trial court said yes, anda 
majority of the New York Supreme Court, 
Appellate Division, First Department, af- 
firmed without a written opinion. Two 
members of the court dissented, to wit: 
“The right of an infant to redress a wrong 
or enforce a right remains with the infant. 
Infancy does not incapacitate the infant 
from bringing the action, and the infant is 
the real party although he may sue by a 
guardian ad litem. The guardian ad litem 
manages the suit for the infant and protects 
his interests, but the infant is the real party 
in interest. The statute provides that if a 
person entitled to maintain an action is at 
the time when the cause of action accrues 
within the age of twenty-one years, the time 
of such infancy is not a part of the time 
limited for commencing the action. Infancy 
suspends the operation of the statute. 
Neither the appointment of a guardian ad 
litem nor the institution of a law suit by the 
guardian ad litem sets in operation the stat- 
ute of limitations. In this case the statute 
of limitations did not become effective be- 
cause of plaintiff’s infancy. He had one 
year after such disability of infancy ceased 
in which to begin his action. The com- 
mencement of the earlier action by the in- 
fant through a guardian ad litem did not ter- 
minate his disability within the meaning 
of Section 60 of the Civil Practice Act. To 
deprive an infant of his right to sue again 
because his guardian ad litem failed to dili- 
gently prosecute a prior suit instituted in his 
behalf when he was only five years of age, 
and which was dismissed for such failure 
when the infant was seven years of age, 
runs counter to the intent of the statute to 
protect infants during their minority. It is 
well settled that rights accorded by law to 
infants may not be forfeited because a guar- 
dian does not perform for an infant where 
performance is excused because of infancy.” 
—Gundershein, etc., appellant v. Bradley- 
Mahony Coal Corporation et al., respond- 
ents. New York Supreme Court, Appellate 
Division, First Department. December 20, 
1945. 13 CCH Necticence Cases 500. 

Gregory A, Lee, Daniel Miner, for respondent 
Bradley-Mahony Coal Corp. 


John J. Stewart, John P, Smith, for respond- 
ent Vermilyea Realty Co. 


Louis Solomon, for appellant. 
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STUDENT PILOT KILLED IN 
AIRPLANE CRASH 


(NORTH CAROLINA) 
e Wrongful death action 
Foreign corporation 
Service of process 





Plaintiff’s intestate, a student pilot, was 
killed in an airplane accident on December 
31, 1944. On April 19, 1944, defendant, an 
undomesticated foreign corporation, closed 
up shop, withdraw all of its property in 
North Carolina, and discontinued the opera- 
tion of four airports located in the state. 
It had never had a process agent in North 
Carolina. Summons was served on the Sec- 
retary of State, who mailed it to defendant, 
whereupon defendant made a special ap- 
pearance and moved to dismiss the action 
for want of jurisdiction, stating that it is 
an undomesticated foreign corporation which 
has no process agent in North Carolina; 
that at the time of the attempted service, it 
had no property within the state and was 
not engaged in business therein; that it is 
not now and never has been engaged in busi- 
ness in North Carolina; and that defendant 
Corley, a flight instructor, was not its officer, 
agent or employee upon whom service 
might be had. 


Said the Court: “No all-embracing rule 
as to what is ‘doing business’ has been 
formulated. The question is one of fact 
and must be determined largely according 
to the facts of each individual case rather 
than by the application of fixed, definite and 
precise rules. Perhaps no one cir- 
cumstance is sufficient to sustain the finding 
of the court below. It is the combination 
of facts and circumstances en masse that 
makes out a case of ‘doing business’ in this 
State. Defendant operates the associate 
base plan of Southeastern Air Service, Inc. 
Prior to September 15, 1944, Corley was 
employed by it as a flight instructor at its 
air bases in states other than North Caro- 
lina. Shortly thereafter he negotiated for 
leases upon airports located in North 
Carolina. Corley and the company entered 
into a contract. The court thought that it 
was apparent from a reading of the contract 
that in preparing it there had been a studied 
attempt to refute any suggestion of agency 
or employment which would impose lia- 
bility upon the company for the negligence 
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or other dereliction of Corley and to give 
it the appearance of a lessor-lessee agree- 
ment. However, the terms and conditions 
imposed disclosed the real nature of the 
agreement. “Looking through the form to 
the substance, it is apparent more than the 
mere relationship of lessor-lessee was con- 
templated. If that was all that was intended, 
why should the company furnish liability 
insurance or require surety bonds of Corley’s 
employees; why such care to provide com- 
plete control over his activities and bind 
him to use only airplanes and equipment 
furnished him by the lessor, and to tie up 
the leases granted in his name; why should 
the lessor require the lessee to operate in 
the name of the lessor and thus represent 
to the public at large that it was the owner 
and operator of the airports?” The answer 
was self-evident. The company was en- 
gaged in the business of operating in North 
Carolina a chain of airports in furtherance 
of the general scheme of its organization. 
Having enjoyed the benefits and protection 
of the laws of North Carolina, it subjected 
itself to the jurisdiction of the North Caro- 
lina courts for the purpose of litigating lia- 
bilities created during its stay. It could 
not, by the simple expedient of closing shop 
and departing the jurisdiction, withdraw 
that assent so as to deteat a suit instituted 
on a cause of action which arose while it 
was engaged in business in North Carolina. 
Judgment of the lower court was affirmed. 
—Harrison, Admx. v. Corley, Jr., et al. 
North Carolina Supreme Court. March 5, 
1946. 13 CCH NEGLIGENCE CAsEs 331. 


Paul J. Story, Proctor & Dameron, for plain- 
tiff, appellee. 


Edwin S. Hartshorn, W. R. Chambers, for de- 
fendant, appellent Southeastern Air Service, 
Inc. 


TALE OF A BEE 


(KENTUCKY) 


@ Dead honeybee in bottled beverage 
Excessiveness of damages 





All is not sweet that’s honey, or so plain- 
tiff thought when a dead honeybee came 
in contact with her lips after she had al- 
most finished drinking the contents of a 


bottled beverage. The trial court awarded 
her a judgment of $225 against the bottler, 
plaintiff having suffered nervousness, loss of 
appetitite and sleep for a period of two 
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weeks. The reviewing court waxed elo- 
quent. “Now a honeybee is one of the most 
ingenious and scrupulously clean little crea- 
tures ever created by the Almighty Hand. 
It gathers golden nectar from the clean 
faces of fragrant flowers, carries this nectar 
within its own body to the busy hive, and 
there it makes that delicious and healthful 
food called honey that we spread on brown 
biscuits at breakfast. We do not sterilize 
nor pasteurize honey. We eat this product 
just as it is handed to us by honeybees. The 
assumption seems reasonable that plaintiff 
was not actually poisoned by this dead 
honeybee, which did not enter her mouth, 
but merely received a mental and physical 
reaction from the bee’s presence in her bev- 
erage. But although plaintiff did experience 
a mental and physical reaction, yet she took 
no medicine, consulted no doctor, and in- 
curred no expense. Plaintiff went right 
ahead with her day’s duties. She did not 
lose a single hour from her work, not a thin, 
useful dime from her wages. Under these 
circumstances, it seems that the award ot 
$225 was large pay for the nausea that re- 
sulted from defendant’s negligence in letting 
a bee get into this bottled beverage. 
Wherefore, the motion for an appeal is sus- 
tained, and the judgment is hereby reversed.” 
—Coca Cola Bottling Works & Co., appel- 
lant v. Curtis, appellee. Kentucky Court of 
Appeals. April 30, 1946. 13 CCH NeEctr- 
GENCE Cases 501, 

Stoll, Muir, Townsend, Park & Mahney, Lex- 


ington, Ky., Davis, Boehl Wiser & Marcus, 
Louisville, Ky., for appellant. 


William B. Martin, Lexington, Ky., for appellee. 


THE AMERICAN TRADITION 





(CALIFORNIA) 


e@ Daily wage earners excluded from 
jury panel 
Discrimination 


“The American tradition of trial by jury, 
considered in connection with either crim- 
inal or civil proceedings, necessarily con- 
templates an impartial jury drawn from a 
cross-section of the community. This does 
not mean, of course, that every jury must 
contain representatives of all the economic, 
social, religious, racial, political and geo- 
graphical groups of the community; fre- 
quently such complete representation would 
be impossible. But it does mean that pros- 


pective jurors shall be selected by court 
officials without systematic and intentional 
exclusion of any of these groups. Recogni- 
tion must be given to the fact that those 
eligible for jury service are to be found in 
every stratum of society. Jury competence 
is an individual rather than a group or class 
matter. That fact lies at the very heart of 
the jury system. To disregard it is to open 
the door to class distinctions and discrimi- 
nations which are abhorrent to the demo- 
cratic ideals of trial by jury.” This discourse 
by the United States Supreme Court was 
provoked when petitioner brought suit to 
recover for injuries sustained when he jumped 
out of the window of a moving train, alleg- 
ing that defendant’s agents knew that he 
“was out of his normal mind” and should 
not have accepted him as a passenger or 
else should have guarded him during the 
trip. After demanding a jury trial, peti- 
tioner moved to strike out the entire panel, 
alleging that the majority of the panel was 
composed of business executives, thus giving 
a greater representation to one class or ot- 
cupation and discriminating against other 
occupations and classes. After the selection 
of a jury, petitioner challenged these jurors 
upon the same grounds. The court denied 
this challenge, and the jury returned a ver- 
dict for respondent. The Ninth Circuit 
Court of Appeals affirmed. 


Ruled the court: “The undisputed evi- 
dence in this case demonstrates a failure to 
abide by the proper rules and principles of 
jury selection. Both the clerk of the court 
and the jury commissioner testified that they 
deliberately and intentionally excluded from 
the jury lists all persons who work for a 
daily wage.” Laborers who were paid weekly 
or monthly wages were placed on the jury 
lists, as well as the wives of daily wage 
earners. Business men and their wives con- 
stituted at least fifty per cent of the jury 
lists. “Thus the admitted discrimination 
was limited to those who worked for a daily 
wage, many of whom might suffer financial 
loss by serving on juries at the rate of $4a 
day and would be excused for that reason. 
This exclusion of all those who earn a daily 
wage cannot be justified by federal or state 
law. . . . Were we to sanction an exclu- 
sion of this nature we would encourage 
whatever desires those responsible for the 
selection of jury panels may have to dis- 
criminate against persons of low economic 
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and social status. We would breathe life 
into any latent tendencies to establish the 
jury as the instrument of the economically 
and socially privileged. That we refuse to 
do, . . . A blanket exclusion of all daily 
wage earners, however well-intentioned and 
however justified by prior actions of trial 
judges, must be counted among those ten- 
dencies which undermine and weaken the 
institution of jury trial.” Judgment for re- 
spondent was reversed.—Thiel, petitioner v. 
Southern Pacific Company, respondent. United 
States Supreme Court. May 20, 1946. 13 
CCH NEGLIGENCE CAseEs 550. 

Allen Spivock, 1025 Russ Bldg., San Francisco, 
Cal., for petitioner. 


Arthur B. Dunne, 333 Montgomery St., San 
Francisco, Cal., for respondent. 


THE LOST TRESSES 


(LOUISIANA) 





e Permanent wave burns hair 
Mental anguish and humiliation 


The winsome miss wept copiously. She 
had lost her beautiful shoulder length tresses, 
and her embarrassment and humiliation over- 
whelmed her. She had been given a perma- 
nent wave by one of the students at defend- 
ant’s beauty culture school. A test curl had 
been made first to determine if it was pru- 
dent to apply the heat necessary to produce 
the wave. The test curl proved satisfactory, 
but when the wave had been completed, it 
was discovered that about two inches of the 
hair, from the ends up, had been reduced to 
a jelly consistency. Defendant claimed that 
this condition was due to the fact that per- 
oxide or other bleaching liquid had been 
used recently on the hair and that had plain- 
tiff disclosed to defendant’s agents the true 
character of the bleaching liquid she had 
used, the wave would not have been at- 
tempted. It was clearly shown that the 
solutions used on plaintiff's hair were of 
standard and approved quality, and it was 
also proved that the machinery and equip- 
ment employed in giving the wave were of 
modern design and had been giving efficient 
service. The court thought that it was not 
without significance that the actual work 
necessary to give the wave had been per- 
formed by an undergraduate of the school. 
Said the court: “It is our opinion that 
the facts of the case warrant application 
of the doctrine of res ipsa loquitur. It 


does not appear that plaintiff was warned 
of the possible ill effects of giving the wave 
in view of the fact that she had used per- 
oxide on her hair. Therefore, it can not be 
held that she assumed the risks incident to 
the operation. We feel certain that plain- 
tiff, to a material extent, has exaggerated 
the embarrassment, mental reaction and an- 
guish she experienced. Naturally, plaintiff 
took pardonable pride in the beauty of her 
tresses, and it was also natural for her to 
have suffered some shock and embarrass- 
ment when she suddenly learned of the dis- 
aster that had befallen them. Such reactions 
on the part of a comely young woman in 
such circumstances do not prove her to be 
supersensitive, but, on the contrary, they 
truly reflect mental suffering and anguish 
of a degree. However, many young women 
with hair of the length and style of plain- 
tiff’s when injured, voluntarily have it cut 
as short as hers and nothing is thought of 
it. A change in her hair length and mode 
of dressing attracts the friendly attention of 
associates who casually comment on the 
transition, but this should not cause embar- 
rassment or humiliation. Plaintiff’s hair 
condition, prior to being trimmed by the 
barber, doubtless was repulsive to her, but 
this was largely compensated for by her 
winsome appearance after the beautician had 
given it oil treatments. Hair grows about 
one-half inch per month. It was not very 
long before plaintiff’s hair attained its for- 
mer length and attractive appearance.” There- 
fore, the judgment appealed from was amended 
by reducing its amount from $250 to $150, 
and as amended, was affirmed.—Lanza, 
plaintiff, appellee v. Metcalf, defendant, ap- 
pellant. Louisiana Court of Appeals, Sec- 
ond Circuit. March 27, 1946. 13 CCH 
NEGLIGENCE Cases 471. 


W. W. McDonald, Shreveport, La., for appellee. 
C. B. Prothro, Shreveport, La., for appellant. 


TOMBSTONE TOPPLES AT 
TOUCH OF HAND * 


(IOWA) 
e Daughter visiting father’s grave 
Res ipsa loquitur 
Monument company’s liability 





The tombstone on her father’s grave at the 
cemetery toppled over onto the plaintiff 
while she was testing it for stability. The 
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stone, which weighed between 720 and 750 
pounds, was a granite slab, 26 inches wide, 
8 inches thick, and 34% inches high. De- 
fendants, who set the monument in 1935, 
said that good materials were used in set- 
ting the stone upon the foundation and 
making the cement joint which sealed them 
together; that when they completed the 
erection and the setting of the stone, it 
stood on a good bed of cement, perfectly 
upright, level, firm and solid on its foun- 
dation. The defendants’ contract was then 
completed performed. There was never any 
arrangement or contract between the de- 
fendants and the plaintiff or her family that 
defendants were to have any supervision, 
care or control over the stone after its erec- 
tion. However, the plaintiff claimed that 
the defendants were negligent not only in 
the original erection of the stone, but also 
in resetting it; that some time in 1941, she 
found the stone to be loose and complained 
to the defendants who reset it, shortly be- 
fore the accident. While visiting her father’s 
grave, plaintiff put her hands on the stone 
to test it, pulling it towards her. The stone 
fell on top of her and caused her injuries. 
Defendants denied that any resetting was 
done and claimed that there was no negli- 
gence on their part in the original resetting 
of the stone, or otherwise. Relying upon 
the doctrine of res ipsa loquitur, plaintiff 
recovered judgment in the trial court from 
which defendants appealed. 


The question of whether or not the stone 
had been reset was immaterial, since as- 
suming that it had been reset, plaintiff was 
still relying upon the doctrine of res ipsa 
loquitur, which was without application in 
this case. “The basic principles of the rule 
are thus stated by Wigmore in Vol. 5, 2nd 
Ed. of Evidence, sec. 2509: 


“What the final accepted shape of the rule 
will be can hardly be predicted. But the 
following considerations ought to limit 
it: (1) The apparatus must be such that 


in the ordinary instance no_ injurious 
operation is to be expected unless from 
a careless construction, inspection, or 
user; (2) Both inspection and user must 
have been at the time of the injury in 
the control of the party charged; (3) 
The injurious occurrence or condition 
must have happened irrespective of any 
voluntary action at the time by the party 
injured. It may be added that the par- 
ticular force and justice of the presump- 
tion, regarded as a rule throwing upon 
the party charged the duty of producing 
evidence, consists in the circumstance 
that the chief evidence of the true cause, 
whether culpable or innocent, is practi- 
cally accessible to him, but inaccessible 
to the injured person.’ 


“Tf her own (plaintiff’s) version of the oc- 
currence be accepted as true in every detail, 
it proves conclusively that the rule of res 
ipsa loquitur has no application in this case. 
She at the time had sole and exclusive con- 
trol and possession of the stone. She alone 
was the moving actor and force in its fall. 
If she had not done what she did the stone 
would have remained standing and _ she 
would not have been injured. She com- 
pletely removed the third essential to the 
application of the rule, as stated by Wig- 
more, supra, towit: ‘The injurious occur- 
rence or condition must have happened 
irrespective of any voluntary action at the 
time by the party injured.’ The evidence 
also discloses that the defendants not only 
had no control or possession of the stone, 
but it conclusively establishes that she had 
both.” Judgment for plaintiff was reversed 
and the cause remanded with directions to 
dismiss the action.—Pierce, appellee v. 
Gruben et al., appellants. Iowa Supreme 
Court. March 5, 1946. 13 CCH NEGLIGENCE 
Cases 216. 


R. Eldon Laird, Waverly, Iowa, for appellants. 


Swisher, Cohrt & Gilliland, Waterloo, Iowa, 
Oliver J, Reeve, Waverly, Iowa, for appellee. 


ei 


Research Defined 


Frank Lang, Assistant Director of the Research Division of the Association 
of Casualty and Surety Executives told the members of the New York Chapter 
of the American Marketing Association, recently that Research was as “An organized 
method of trying to find out what you are to do when you are having trouble 


doing what you are aiming to do.” 
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Soldier's hospitalization 
Tortfeasor’s liability (N. C.) 
Infant's capacity to sue 
Statute of limitations (N. Y.) 
Pedestrian falls on broken sidewalk 
Area in possession of Navy 
Municipality’s liability (Cal.) . 
Permanent wave burns hair 
Mental anguish and humiliation (La.) 
Physician's malpractice 
Shock therapy treatment 
Hip fractured (Tenn.) 
Railroad passenger jumps from moving 
train 
Dally wage earners excluded from jury 
panel (Cal.) 


* Designates Medico-Legal Symposium article. 
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Negligence Cases (Other than Automobile) 
—continued 
Screen drops from hotel window 
Pedestrian injured 
Res ipsa loquitur (Tenn.) 
Self-service grocery customer injured 
Bottle explosion (Mass.) 
Tombstone topples at touch of hand 
Monument company’s liability (Iowa) 
Wire rope splits, scaffold collapses 
Manufacturer's liability (Pa.) 
Wrongful death of student pilot 
Service of process, foreign corporation 
CG, MD oie daccwen Been 


“On Proving the Insured’s Age’’ 
By Francis R. Stoddard Bi 


* “Personal Identification and Cause of Death 
from Skeletal Remains”’ 
By Dr. Frank R. Dutra 


Practice and Procedure 
Argument of counsel 
Persistence after objection § sustained 
(Ky.) ; 
Daily wage earners excluded from jury 
panel (Cal.) : , ; 
Drunken and obnoxious counsel 
Open rebuke by court (Mont.) ... 


‘“‘Regulation and Taxation of Interstate In- 
surance”’ 
By Charles W. Tye 


Res Ipsa Loquitur 

Malpractice action, applicability 

Shock therapy treatment administered 
Patient's hip fractured (Tenn.) 

Screen drops from hotel window 
Pedestrian injured (Tenn.) . 

Tombstone topples at touch of hand 
Monument company’s liability (Iowa) 


Tye, Charles W. 
“Regulation and Taxation of Interstate 
Insurance”’ ; 


State’s Liability 
Confusing traffic signs (N. Y.) 


Statute of Limitations 
Infant's capacity to sue 
Guardian's prior action dismissed 
s.. Bed eeu eekes 


Stoddard, Francis R. 
“On Proving the Insured’s Age’’ 


“What the Courts Are Doing’’ . 
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